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FOR THE DISTRICT OF COLORADO 

Civil Action No . 23- cv- 2079- JLK 
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Proceedings befo~e the HONORABLE JOHN L. KANE, Judge, 
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Uni ted Sta~es Courthouse, Denver, Colorado . 
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20006 
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JANNA K. FISCHER ~nd RELEN L. NORTON, Colo:ado Department of 
Law, 1300 Broadway, Denver , CO 80203 

Reportod by KEVIN P . CARLIN, RMR, CRR, 901 19th Stre&t , Room 
A259, Denver, CO 80294 , (303)335-2358 

Proceedings reported by mechanical stenography; tran5cription 
produced via computer. 4.App.0757 
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1 N D E M 

DEFENDANTS ' WITNESSES 

DAWN ODEAN 
Direct Examination By Ms. Carreno .. . 
cross Examination By Hr. Davis .. . 
Redirect Examination By Ms. Carreno 

A&6 £ GOl,DB! RG 
Direct Examination By Ms. Ru~t . 
Cross Examination By Mc. Reaves 
Redirect Examinat1on By Ms. Ru~~ 

AMY 'IISHELMAN 

PAGE 

.183 

.236 

.213 

.282 

.300 

.322. 

Dir ct Examination By Ms. Ru~t ........... 332 

Repor~er•s Certifi ca~e ................. 372 

Xevin P. Carlin, RMR, CRR 
4.App.0758 
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23- cv- 20'19- JLK DAWN OD£AN Oirec 

P R O C t £ D I N G S 

(Prooeed1ngs commenced &t 9:04 a.m . ) 

01- 03- 2024 

Ttli-~ COUJ\T~ Your next. witness, please? 

MS . CARRENO: Ya~. Thank you, Your Honor. we are 

going to coll Ms. Dawn Odean. 

CThe Witness ls sworn) 

THE COURTROOM DEPUTY: Ple~se be seated. State your 

ful l name for the record, and spell your last name . 

THE WITNESS: Dawn Od6t>a.n, 0-D-E-A-N . 

DtUCT.' :&XAMINATION 

BY MS . CARRENO 

O Good morn1"q, Ms. Odean. Can you please tell us what your 

current job t i tle i s. 

A I currently serve as the director of the Universal 

Preschool for the Colorado Department of &arly Childhood. 

0 

A 

Q 

And when did you start in that position? 

I started Augus~ 15th , 2022. 

How did you ge~ the job or director of the Universal 

Preschool P~ogram? 

A It was post don the ~tate employment website, and I 

appliec ~nd wa3 interviewee ~nd hi~ed for the po$ition. 

o Why were you i nt erested in th t position? 

A I have been working locally on early childhood 

administra~ion, overseei ng mulciple preschool sites1 working 

with community partners to really build a strong local community 

Xevin P. Carlin, RMR, CRR 
4.App.0759 
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around early childhood in support of young children and 

families , and had been as a provider at the time engaged i~ the 

work of the Early Childhood 1,eadership Co~m · ssion, Colorado 

Children's campaign arouod Prop EE, Rouse Bill 1295 , and was 

ju$t excited ~bout that tru y epic opportunity for children and 

families in colo~ado , nd really wanted t o be a part or it. 

Row did you get that position? 0 

A So, as I said, I applied onl ine, and then went through a 

seciea of interviews to get the position . 

O And in your role as UPk director , what does that entail? 

A It encails the startup and implementation of Universal 

Preschool statewide. 

Q And what type of thi ngs do you do as the UPK director? 

A ~ Qt of our work init ally in year one wa~ en~uring that 

we had fa~il i cs awaro ot the opportunity, that wo had a unitiod 

application system in place for them to find providers and apply 

and get connected to providers, as well as ensu~ing ~hat we had 

p~oviders register so that there was opportunities foe families 

to bring thei r ch i dren to preschool aro~nd the stace. Another 

big compon nt in year one was opera~ionaliz ng the system for 

payment of pcovider~ ba$ed on ~he fami1iee enrol1ed . 

Q Have you coll aborated with afty other state parLners or 

agenciee io your role? 

A Yes. "e have done a loc of work tal i ng to folks locally 

and around the Uni te~ States about what's worked, what hasn't 

Xevin P. Carlin , RMR, CRR 
4.App.0760 
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worked, what would work best for Colorado. That's a big part of 

ouc effort, and ceally how the deportment wa$ founded. So, 

cer~ain y recognize ~ha~ co lective voice, and t~uly years o 

aacly childhood leaders bringing us to this point in Colorado, 

and wanted to continue that and ensure that we h~d collective 

volce as w mova forward and w re responsive to the needs in 

Colorado . But al•o seeing othe~ opportunities that might have 

been available around che Uni&ed Sta~es ~hat worked that we 

could implement or thing~ that worked locally that we might be 

able co leverage as well. 

O Were ~here any differences in Colorado's systeR compared to 

the other states that the department spoke with? 

A There are many. And I would say Colorado was eally bold 

in m~king decisions around having a mixed d~livery $f~tem, aod 

that was ono of tho biggest differences in implementation. So; 

many states offered Univeraal Preschool previous to Colorado in 

a model that's similar to K-12, for example, where i~•s school 

disLrict managed. 

And Colorado was realty tho~ghtful jn ensuring that 

tamili shad a cho1ce and that they w re able to make informed 

deci~iona and find that j~$t-~ight p~ovider that we've talked 

about that be&t met their family'& needs and so that they could 

have ~ifferent opportunitie~ for young children that they may 

noc have previous l y had. 

Q ~nd M$. Cooke spoke yesterday about local coordinating 

Xevin P. Carlin , RMR, CRR 
4.App.0761 
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organizations, or OCLs -- LCOs. Can you describe the work ~hat 

you ' ve dona with ~ooa1 coordinating organizations? 

A we have 32 local coordi nac i ng oTgani~at · ons around the 

st te, nd they ar critical in our efforts to ensure that local 

communities h~ve an understanding of our progr~ms and our 

department. The first year working with Leos, the pri ority has 

been navigating Universal Preschool, so helping f~milies locally 

understand what the opportuni ties might be and get connected and 

angaged, and a~ well as providers . 

And so their l ocal relationships and local voice have 

really been critical with the new state department !or me 

pa~ticu arly being new in the role, not havi ng local 

rel tionships that to the depth that they have around the 

st~te has been really importan for u~ to kind of have those 

trustod partners and really bo able to be rosponsivc to thQ 

startup of the program. 

Q Besi des work i ng wi th other state agenci es and s~ates and 

LCOa, have you worked witb stakeholders or providers in the 

startup or ~he Un i versal Preschool P~ogr.am? 

A Y s , I have. we have. That's a priority f or ua. so, it's 

par:t of our d~ily work , working with £clmilie$, working with 

p~oviders, certainly in conversaLlons wit h our di recL custome~s , 

if you will, on a daily basi$, but also have really worked hard 

even under the compressed t i meli ne ~o ens~r e thac we' r e engaging 

and hearing , real:y listening and being responsive so that we 

Xevin P. Carlin , RMR, CRR 
4.App.0762 
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can continuously improve our efforts , and have worked to be very 

intentio~al and thoughtful about being inclusive to 

stakeho ders , to pToviders ·n ~his new mode of m·Ked delivery 

and ensure th t families have ehe opportunities that are set 

forth for - hem through our p~ogram. 

0 Befo~e wo~king in your ~ole as UPK director, what was your 

employment position? 

A I was the execu~ive direc~or of early learning for Jeff. 

Co. Pubic Schools. 

O And what did you do in that position? 

A In that posit1on , I oversaw tha preschool programming for 

Jefferson County Public Schools. At the time we had about 93 

classrooms serve 2, S00 to 3, 000 students each year, threes and 

fours. Supported each !iJChQol leildership, tr~ining, profe~sionill 

learning and devolopmcnt; really worked to align the transition 

into preschool with our ear y childhood providers in the 

community and other resources for families , as well as their 

~ransition into kindergarten and through third grade. So, at 

the district level , we were really working toward longtel'ffl 

outcom s that we could gain by providing quality proqrc1WDing for 

pre$chool in the d s~~ict. 

O How long wa~e you l~ that po$1l1on? 

A I started in that position in 2016 and worked ~here un~il I 

a~~ained this posi ion in 2022. 

Q ~nd before that position, what were you doing? 

Xevin P. Carlin, RMR, CRR 
4.App.0763 
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A I was an elemen~ary school principal. Prior to ~hac, I was 

an lnstruc~ional coach. And prior to that , l was an elementa~y 

teacher. 

Q And I want to direct your attencion to the screen to 

Exhibit 49. Ms. Odeon, do you recognize this document? 

A 

0 

your 

A 

0 

A 

0 

A 

Yes. Thatrs my currant resume. 

~nd is that resume a true and accurate repre$entation of 

qualifications? 

Yes. 

And who prepared that resumt? 

I did. 

~nd is that resumt up to date? 

It ls. 

HS. C~RRENO: And, Your Honor, I would like to proffer 

Exhibit 49. 

THE COURT: All right. 

Q. (By Hs. Carreno) Now, Ms. Odean , I want to tuEn to some 

more of the backqround on the Universal Preschool Program and 

the system. And you hea,rd Ms. Cooke describe yesterday the 

procesa tor the crea~ion of th ne~ department and che Universal 

Pre3chool ~ystem. She also talked~ little ~it about the 

Colorado Pr&schoo Progr And &o ca~ you descrlb what i! any 

experience you had with the Univers•l Preschool -- sorry. What 

if any experience you had wi h the Colorado Preschool Program? 

A In my role in Jeff . Co. Public Schools , we coordinated with 

Xevin P. Carlin, RMR, CRR 
4.App.0764 
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the Colorado Departmen~ of Educa~ion for che Colorado Preschool 

Program to serve stud.ent:s in Jefferson county. The Color.ado 

Preschool Program wes the previously sta~e- funded preschool 

opportunity in co orado, wh-ch was school-d strict-managed. so, 

it W9sn 1 t mixed delivery, unless the ~chool district chose to 

contract wlth outsl d community partne~s. 

And 1t w~s targeted. So, different than universai in 

chat it was for chi ldren with specifi c risk factors. And so we 

implemented that -- I think that waa in place probably for 30 

years .. So, that was implemented well before I was in the role , 

but certainly continu&d that effort to ensure that farnilie~ had 

access to tundi"g for preschool prior to u" i versal. 

Q Now, when you say i t was c4rgeced at certain risk factors , 

what we~e tho$e r i ek factor~? 

A so, rlak factors included families living in povorty, 

included children with a native language other than English, 

developmen~al delays, foster care . That ' s whac I can remember 

off the top of my head. 

Q And how many cbildren did ~he Colorado Preschool Pr.ogram 

serve? 

~ St~tewide, I believe lB,0OO wa~ the la~t covnt- Right 

aroul\d .. 8,000. 

0 ~nd so if Co-orado already had the Colora~o Pre~chool 

Program, what was the need for the Universal Preschool Progra? 

A I think what we saw with the Colorado Preschool Program was 

Xevin P. Carlin, RMR, CRR 
4.App.0765 
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i~ did wha~ i t was in~ended and really supported children in 

their growth and development. And so the unive~~al opportunity 

was so tha~ more children could have access to tha~ leading ~p 

to their kindergarten year. 

Q ~nd waa the Colorado Preschool P~ogram income-based? 

A 

0 

A 

Thal was one of the ~i~k facLors. 

So, why universal rather than a targeted program? 

So, universal allows for al l children in the year before 

they • re eligible for kindergarten to have 10 to IS hours of free 

preschool access. And ~hat's important so that all of those 

children can have 4ccess to that high-quality environrnenc &nd 

get to the learning outcomes th~t we know come from a 

hi gh-qual ity program. But i t a l so allows for families to have 

opportunity and options, al families. And uniqoely in the 

Colorado s~atutc that givos us the oundation for the program# 

it certainly recognizes what CPP was able to accomplish and 

cal ls out what some priorit i es -- the same chi ldren. 

so, we 1 re thinking about children with disabili~ies, 

ch ldren who ar.e ow- fncome ~nd so forth on the r l sk factors to 

ensure that the work of th Colorado Preschool Program wasn't 

diminished through going to~ univereel model, but to cont1nue 

lo be tho~ghl!ul about ensuri ng those out comes con inue !or 

children who haven't had that opportunity historically. 

0 And bow d i d the depar tmen~ go abouL ensuri ng t hat hose 

families that benefited from CPP weren't harmed by the universal 
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system? 

A We-1, a.gain, we really w.anted. to understand provide.rs• 

experiences with families and with children and whe1:e they've 

gotten to ~ho&e posi~ive outco~es and what would be helpful. 

cert9in y bvilt the application eystem to ensure thet we 

understood who was pplying and wh t mlghl be helpful Co~ the& 

to find the best provider for th~t pacticular family, b~t also 

knew that, for example, with school districts and their federal 

mandates around IDA, that there would be considerations we 

needed to make co ensuce that i~ was a fluid process for 

families, and that ic didn•t compromise the expectations of 

school districts to serve. 

Q And can you tAlk a little bit about ~hat the qualifying 

f ac;:tors are. 

A Suro. so, tho qualifying factors arc put in place in rul0 

based on what the expectation was in statute for. If there is 

Cunding remaining af~er the initial ten hours are served and 

s~udents with I&Ps are served, that qualifyi~g factors could 

al ow for families to receive additiortal hou,rs for free . 

Q And what were the specific qualifying f ctors th t were 

e~tablished in ru-e? 

A so, th qual tylng !actors e~tabllshed n rule were wha 

wae cal~ed out in $tatute, which are low-income families, 

families with chil dren wi&h disabilities, or an ~ndividualized 

education program. Dual language or multi-language families and 

Xevin P. Carlin, RMR, CRR 
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their children, and we also added homelessness through rule. 

That was from the atakeholder input and feedback, as well as 

fos~er or kinship care . 

Q And yesterday you heard Mich el Cooke's testimony about the 

quality stand~~d$ , and! want ~o t~lk 9bout how the department 

went about lmpleme~ting those quality stand ~ds into the system 

and in practice. So, if I could direct your attention b~~k to 

che screen, ~o section 26 . S-205. In looking a~ subsection 

(1) (a) of the qua·ity standards statute, I want to ask you about 

what some of these terms mean and how ~he departmenc has 

i.mplemented them nto the UPI< program. so, let's start with 

within $ection U) ca, , the $ta ute refers to national and 

community-infor ed best practices. can you please cell the 

Court what that means and how ~h~t wa$ i~plemented into practice 

in the UPK system. 

A Best practices are associated with how we get to the best 

child outcomes in the preschool setting in early childhood in 

general , and then specifically for us in che scatu~e for 

Un versa1 Preschool. And we know that loca111 we have done a 

lot of work around quality. so, the Office of Early Childhood, 

previou$ to the new department, built the Colorado Sh~ne$ 

p~og~am that reall y was thoughtful about what ate those best 

practice$, and what are we ooking for , and how can we support 

high qualicy across programs? 

And then individual providers have different frameworks 
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that they '' ve util i ~ed as wel l. So, if yo\J thi nk about Head 

Start, they have a framework that is the foundation of the work 

tha~ they bui ld on, primari y focused on trauma- info ned care 

and best practices to support families nd children in that 

environmen~ . 

There 1 s -- school dlsLri cts hav educaLor effectiveness 

~nd perforn:.ance programs, unified improvement plans where 

chey•re real l y bei ng thoughtful abouc strategies and outcomes 

and how they get to the best child outcomes they can in a safe 

and hea l thy environment. 

Nat1onally, there certainly are different frameworks 

that have been developed by different organ i %ations as well. 

And so the statute real ly cal led for us to con~ider those 

frameworks locally and nationally to eneure that we were being 

really thoughtful about what•s workod and what m~ght work ~n 

Colorado, and where do we have some challenges or gaps that we 

can thro~gh ~his new program and the new department col lectively 

kind of raise the bar i n support of providers and educators and 

young ch ldren. 

O ~nd, Ms. Odean, can I just encourage you to maybe speak up 

a little b!t more, or get c_ose~ to ~he mic~ophone ju$t to ~aKe 

sure that we can hear you. 

A 

0 

A 

Is that bett.er? 

I think so, yes. 

Ok~y .. 
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Q And so also ooking at that same subsection (l> (a), can you 

tell me about the ter~ •cognitive development~ and how that wa$ 

implemented in praccice within ~he UPK system? 

A Yes. so, what you see here ls really an acknowledgment of 

how important who:e child development is, cognitive development 

being one of those areas ~hat re critical to a child's 

development. ~nd that's typic~lly a~sociated with academics or 

chinking. So, it might be early liceracy, early co~.munication, 

eacly numeracy components of cognitive development . So, the 

statu~e is asking us ~hrough ou~ quality s~andards co be 

thoughtful about ensuring that we•ra including that , as well •s 

the whol e child .. 

Q What is whole child development? 

A So, whole child, you w 11 see bere, that m~in c;lomain.t, are 

eovcrod in ensuring that childron have cccss to the coqnitivc 

development, but also inclusive of physical development, aa well 

as social-emotional developmen~. 

Q And ~hen moving on to healthy environments , what are 

heal thy environments,, and how were those incorporated into the 

OPK sy~tem? 

~ Healthy environment~ are really c~itic~l to en~u~e th~t, 

one, we're bel~g au9po~tive 0£ the child and their family in 

that they pave acce$s tQ resources around their child'$ health, 

but the environmen·t component is really cont:emplacing being 

thoughtful about the ac;·tual enviconment that a child is in. 
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So, we know we have licensing child care regulations 

foe health and safety , but this kind of 9oea beyortd that in a 

way that ensures children in the clessroorn are in a space ~here 

they can learn and grow. So, it's physical safety, yes, but 

al$O that they 1 re in an env ronment th~t's welcoming, that they 

feel a par or, and maxlmi~es chrough best practie s th t 

development. 

0 And then the last term wit.hin the section I want to ask you, 

about is social and emotional learning. Can vou describe how 

the department has implemented ~hat in lts quality s~andards? 

A So, the social-emotional l&arning component is required for 

us in statute to consider in our quality standards specifically 

to be thoughtful about how children eng 9e in their community, 

how they engage w th other children, how they engage with 

adults; how they interact with the environment. And, again,. 

it's al · with that focus on a supportive nurturing environment 

for their growth and development. 

Q And ~hen I want to ask you about Roman numeral IV, but 

before we get to Roman numeral v, (l) (a) states that in 

developing, reviewing, revising, and adopting the quality 

standard$, the deparcment ~hall consider four th~ngs . Befo~e we 

get to number lour, do you remember what the first three !actors 

are th~t the dep~rtment must determine in developing the quality 

s,:andards? 

A So, the statute asks us to ensure that all children have 
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access to learning, and it calls out the nondiscrimination 

provision. 

Q And, Ms . Odean, is there anything that might refresh your 

recollection for those three s~andards that come before Roman 

numeral IV? 

IC you have that specific po~tion of sl tute. A 

0 ~nd is thi~ the portion of statute that you were referring 

co? 

Yes. A 

0 And just let me know when you•ve had a chance co review 

that. 

~ Okay. So, it also 1nc:udes that assurance that we 

discussed about nationally accepted sta~dards are considered, 

th~t licensing requirement~ are considered, ~nd that the 

availabili~y of preschool services for eligible children arc 

considered. 

Q Okay. Now, going back co Roman numeral IV, how has the 

departmene taken effort& to ensure both availability of 

preschool service~ and maintain the quality of preschool 

providers? 

~ So, the avoi.~bility re~lly i3 ~hro~gh our appro~ch in 

mixed delivery, to be as inclusive as possible, so that families 

have choice in where they migh enroll their child . So, to 

ensure availability, we ' ve worked really hard to hear from 

providers around the state to encourage the~ to participate, to 
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be a though~ partner and work ~hrough why or why ~hey may not 

pacticip&te so that we ha~e oppoctunities for families to have 

tha~ access. 

The quality component comes in once the children are in 

program and in the claesroom where we •~e really being thought~u1 

a.bout , again, continu1ng that equitable access to lea~nlng ln a 

safe ~nd healthy environment. 

0 And wha~ -- why do those ~wo factors go hand in hand? 

A We l, they really 90 hand in hand. We certainly know that 

this oppor~unity of Universal P~eschool provides access that 

many fam1.lie.s haven'' t. had yet. And so i:-ectlly the statute has 

told us to ensure that !ami.ies have choice through this 

mixed-delivery model~ nd that families have confidence that 

tho$e are sefe and healthy environments, and that they "re in 

plaee not only for supervision, but so that their child can grow 

and beg n a positive journey for learning~ 

Q And so I want to move on ~o subsection two of 26.5-4-2051 

and ask you about the antidiscrimination provision ~hat ~s at 

tssue in this case. Why was this pr.ovision , subsec~ion t2) (b) , 

included in the quality scandards component of the st tut 7 

A. My understc1nding of why i •a~ included in the .,tc1.tute i~ 

lo eosu~e thaL ch~ldren who historically have beeA discriminated 

against aren't. So, going through ~s a provider through the 

participating in the bill writing, it was my understanding that 

it was critical for this to be in place to ensure that oy 
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creating a univ rsal program, we weren't inadvertencly putting 

children in a place where they weren ' t able to eorttinue t~e 

gains that were made ~hrouqh the previous program, but ~lso be 

thoughtful about not putting children in an unsafe or unhealthy 

environmen~ as we 1. 

so , Lo be really intent onal aboul childr n having hal 

environment so that they can grow to their maxi.foum ability, and 

chat we're collectively working ~oward ~hat as a co~.munity in 

the state of Colorado. 

O And does this provision apply to both children and 

famili~s? 

~ It does. 

Q And why ls that? 

A Part of a child feeling safe ~nd being s~fe a"d healthy is 

also that ~heir family teals safe and hoalthy and that they feel 

a part of their family. And we certainly want them and their 

family to feel a pare of the communicy and the learning 

environment that ~hey•re in . 

Q And you've said •safe environment• a bunch of tiMes. What 

is 4 safe environmenc? 

~ I think the way I under$t~nd it is -- and the way that 

we're int rpreting ic !or the p£ogram ls that wheA a child ls in 

the preachoo1 setting, they feel safe so that they aren•t 

worri d about being unsa!e. They feel welcome so that they 

a.re.n • t conc:ecned about being unwelcome. And in that way , they 
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can access learning ,engagement with their peers, engagement with 

their Yducators in a w4y that maximizes their growth and 

developmen~ . 

Q And soi$ safety bout more than just liconslng 

req\lirements? 

A It is. In a ~eally thoughtful way that that was c lled out 

in the .:.aw. 

0 And health as well? 

A Health as we 1. So, we definitely want of course to ensure 

physical health and developmen and safety , b~t when we think 

about health, wa•re alao consid&ring that social-&motional 

learning component, behavioral health, certainly, ~nd at this 

young age really ~ant to maximi%e that heal~h as well , a~ part 

of the whole child. 

Q And what is your understanding o! why this 

antidiscrimination requirement was included within the quality 

standards section of the statute? 

A My und~r&t.anding i& that. we absolutely unders~and cce&s is 

important. So, we want chi dr.en ar.ound the state to be able to 

access progratnminq that best fits their tamilyts needs nd want 

to be ~uppQ~tive of ~het ~cces$ . aut the ecce~$ doe$n•t stop et 

enrollme~t. It ~eally also is once ch ldren are in the setting , 

to ensure that they have equitable access to lea~ning and 

growth , and tha& our departmen~ is supporting educators and 

providers with resources and tools to be able to do that. 
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Q I wan~ ~o turn now to the proposed quality standards rules. 

A~d as you know , Michael Cooke te&tifi&d yesterday that she 

couldn ' t testify abo~t these rules oT the next stages ot the 

implem~ntawion ol the syst~m. since her position ~as time 

limited. So, I ' m turning "ow ~o -- or directing your attention 

lo what has been marked as Exhibit 71 , and pologlze th t I 

think yesterday we may have marked this as 68, because we didn 1 t 

have our exhibi~ binders that had held some spots for the 

deposition tcanacripts, but we ace marking this e xhibit as 11. 

And, Ms . Odean, do you recogni%e ~his documen~? 

A Yes. This is the dr4ft rule for quality standards. 

O ~nd how would you desc ibe the quality standards rules? 

A so, the quali ty st ndards rules -- I think I will back up a 

little. In statute, there wasn ' t a speci!ic timeline or date 

tied to tho implomon~atlon and development of tho quality 

standards rules. While it was very clear that we considec what 

has worked in Colorado and wha~ has worked nationally, tha~ we 

go through an authentic process with i~tegrity to ensure that 

we' re being thought t\J l a,bout what we know and how we 

collectively raiae the bar , if you will . 

So , when I st~rted n ~uguse , we had~ pretty 

eompr ased timeline to sta£t up ror the statewide 9£ogram fo£ 

pcovidera to re~ister and f~miliea to enroll . That enrollment 

s~arted in January. so, che prifflary focus at thac cirne was 

around access and really being thoughtful about ensu~ing that 
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the ant1cipa~ed number of families would be able co find a 

provider and actually get registered and sign up and be able to 

be in program. So, we had a very focused effo?'t du:r:-in9 that 

timeline. 

And becouse we wented to be very intent · onal and 

lhought!ul and go through a full ~ule process, not an emerge~cy 

rule proces~ , so thac we h~d stakehol~er input ~nd feedb~ck , end 

chen also knowing that a lot or work toward qualicy has been 

done in Colorado that we would consider drafting the rules not 

immediately , but with that integrity in the process for 

rule-making. And so that ' s the process that we Jre currently in. 

O ~nd so how did the department go about drafting these rules 

or undergoing that process you just described? 

A Su~e. So, we have worked with a contractor to do research 

and review of the standards locally, of the standards , I bclicvo 

21 different frameworks, do a crosswalk o! those, really talk to 

providers, have webinars, focus groups , working groups, around 

what of this are you currently doing? What has wor ed7 What 

hasn ' t? What wouAd you recom~end? ~ow -- getting input, being 

responsive to that input, and drafting the rule. 

There we~~ certainly specifics cal1ed out fo~ ue in 

statute th t we k~e~ we had to incorpo£ate and did, and theA 

also have really worked hard to have that collective voice to 

ensure tha~ this i s an effort across the state togecher, 

certain:y with the support of the department . 
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And you said tbat these are draft rules? 

They are. 

What does that mean? 

01-03-2024 

A so, when we go through the rule process, ~e first introduce 

concept$, had survey providers 0$ well, and ha~ inform~tion from 

them thal we could share out around th sLaLe ~iLh sLakeholders , 

~nd then drafted the rule. The rule in draft ha$ a time period 

where stakeholders can continue ~o give inpu,t. ~e ' re still in 

the input-r~ceiving part of the rule process . 

And then the rule goes through a county subcommittee , a 

rules advisory, the rule -- the rules advisory council has time 

to review ~nd give input from the~selves ~nd from their 

stakeholders , and then the rule can then be promulgated by the 

executive director. 

Q And who makQs up the rules advisory council? 

A The rules advisory council is a diverse group of 

stakeholders from around the s~a~e. 

Q And c:.hen they will also weigh in on ~hese rules? 

A Yes. 

O Nhere in the process are chese rules? 

~ So, the~e ru-e$ h~ve gone thro~gh the initi~l ~r~fting with 

stakeholder input and reed.back, and will 90 Lo the county 

subcomm1ttee next , of the cules advi~ory council this month. 

0 And then when does the department anticipate that these 

rule$ will be adopte~? 
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A The rules could be promulga~ed, I believe yet this month. 

A~d t~en the way that they•re written and the way that the 

department is approaching them is a phased approach. And so 

really working providers, we •va heard that , like a one-time 

deadline fot chonge i$n ' t $~pportive of the actual practice and 

outcomes coming. so , we•ve developed a phased approach to 

ensure that we • re working ~ide by side with providers to support 

cheir grow~h and incorporate child outcomes as we move forward 

with quality together. 

O And the version of the rules that you're looking at now, 

when were ~hese f ~alized, or when were theae updated? 

~ I thiPk the ast revisions were made p obably Monday of 

this week. 

O Okay. Th~nk you. Now, I want to direct yo~~ attention to 

the top o! page oigh~ ot the rule packot , under section 4.111; 

capital lecter A, which talka about the qua1ity standards for 

learning approaches. hat are learning approaches? 

A Learning approache& are how the educa~or enga9es in the 

c assroom to support the learning and development of the 

children in the room. 

O And how did the depa~tmen come up with the l~nguage for 

this s cLion or the l&ar~inq approaches rule? 

A Again, this was thro~gh review of what was e xpected in 

s~a ute, as well as stakeholder input. So, you will se that 

it's -- we ' re aligning with the Colorado early learning and 
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developmen~ guidelines , as well as the Colorado academic 

standards. And then being thoughtful about all of the 

expectations for us, us·ng assessment findings fo~ instructiona 

decision-making that are cu.turally and developmentally and 

linguisticol1y oppropri~te , ~nd inclusive of and appropriate 

practices lor divers needs of each individu l learn&r. 

0 Ms. Ocle~n, I just want to encour~ge you to speak up ~gain , 

if possible. 

Sorry . I keep looking over at the document . A 

0 No problem. And under requirement number four ~ha~ you 

just mentioned, is inc usive of and appropriate for the diverse 

~eeds of each ind vidual learner, can you tell U$ more about 

th t? 

A Ye,. That •~ -- what we know work$ best in early childhood 

and likely for all is being responsive to knowing the ebildrcn 

and being responsive to their needs so that you can take 

instruct onally the just-right nex~ step or approach to help 

them continue to grow and develop . 

Q And then moving down a little further on the page to 

subsection ca?ita B.1 , lower case b, th aection talks about 

the me~surement of p~oviders ' ~nvi~onmental quality, and section 

8.1.b £ef ~enees the quality o! the overall learning 

environmenc, including student and staff supportive services. 

Can you tell us what the qualicy of the overall learning 

environment mean~? 

Xevin P. Carlin , RMR, CRR 
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A The quality of ~he overall learning environmenc is really 

speaking to the engage~ent bet~een children and other child~en 

in the classroom, children and ~heir educator, and ch "ldren and 

the actual physical envlronmen~. And we know ~hat if those are 

all po$ "tive, the child can grow ~nd develop more e!ficiently 

and e!leelively. 

0 

A 

~nd what are st~dent s~pportive services? 

Student supportive services refer ~o al i gnment of a child's 

needs with the services that are provided for that child. And 

again, tha~ starts with a heal~hy, safe environment ~ha~'s 

welcomin9 for the child, where they feel comfortable and 

nurtured to grow and learn, aod it also has that whole child 

understanding. 

So , supportive of the educ~tor knowing the child, what 

w •re referring to as all of tho spocts of tho whole ebild. 

And so being thoughtful about where each child is in their 

developmenc , certai nly can be a range, and bei ng choughtful 

about those just-~ight next approaches , activities, and so forth 

i" the c essroom. 

O ~nd then turn ng to page cen of the ~ame document , under 

section 4.113, capit~l A, one, lower case c , the section is 

under family a~d community engagement , and it stats that 

providers mu•t create and m~ke availab1e publicly and for the 

department the policies and procedures which ensure seeking 

input from partic~pating families on priorities, interests , home 
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routines , and cultural and social practices . What does this 

prov1siora mean? 

A so~ this provision real ly honors work that most of our 

providers around the state participate in1 but really calls out 

specific indicators ~o ensure ~h~t familie$ ~n~ children are 

understanding what th exp&eta~ion of thaL p rticular provider 

might be, ~pproaches that are utilized, and make the best choice 

for them and their child. 

And it helps to continue the conversation . So, as 

children learn and grow and participate in preschool , that the 

conversations with families around that child's development a~& 

in alignment with these components. 

Q And now the antidiscrimi~atton statutory language that we 

spoke ebou, is th~t included in the~e q~ality 3tand~rds rules 

as well? 

A It is. 

Q And I ~ant to direct your a~~eneion to page six, same 

document , under 4 . 109.B. 

A Okay. 

Q And this is what you were referring to? 

1\ 

Q 

Yee. 

Are there any e~ceptiO~$ or exemptions from that 

requir~menc, sub~ection B, which i$ ~lso the statutory 

requiremen~ , where a provider does not need to tollo~ this 

requirement.? 
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Ther aren ' t. 

And why is that? 

That is in statute, and so that ' s why it ' s repeated here. 

It wouldn ' t be changed throuqh rule , becauae it •s in the law. 

And so it is incumbent upon us at the department for the progra~ 

and tor partlclpating providers to follow that. 

0 And so you heard some references yesterday to a temporary 

wa iver in statut , and 1 want to direct your attention to that 

provision now . And I ' m referring to subsection (1) (b) , Roman 

numeral II , of the statute . Are you familiar with this 

provision? 

A I am. This !s the provision that aligns with what I was 

r ferring eo as far as the phased process of implementation of 

the qua ity standards . So, we certainly recognize that the 

practices and approaches may take time co develop, and wo want 

to support providers in that development. 

Q And in looking at that provision, subsection Cl) (b) , Roman 

numeral II , it says, if necessary to ensure the vai lability of 

a mixed deliver.y sys~em . What does that ~ean? 

A so, that •s really honoring the uniqueness that each 

provider ~ight bring . So, m~xed delivery is in-home family 

child ca~e settinqs, is small centers, large centers , Head start 

programs, school-dis~rict-baaed programs, £aith-based programs , 

and so really being ~houghtful that with that uniqueness and the 

variety of settings that the approach to quality may have been 
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different ~han some of the frameworks ~hac e 1 ve reviewed or the 

wock that we're do1.n9 to ensure quality acrO$S all settinqs. 

Q So, under what ci~cumstances would the department be 

allowed to offer at mporary waiver of some of the quality 

standarda? 

A An example mi gh be whe~ in-home !am1ly child care 

provider may not have done forlS'ative assessment around 

documenti ng child observa~ions to i nform chei r praccices . Ic 

might be an approach that they utilized, but it might look 

different ~han it looked, for example, in a school district 

setting . And so ~hile we're working with educators and 

providers to make i nformed decisions on whole child development , 

we certai nly would support that process and that g~owth for that 

educator and that provider. 

Q And within that samo subsection of statute, what doos a 

limited ti~e while working toward compliance with the quality 

standards mean? 

A It depends on what the work ls, poten~i4lly . So, there 

might be opportun · ties , for example, for us to provide at ered 

appro ch lo~ different ?rovi ders. cor example , you might have 

educator$ coming in who are new to the profe~sion in what ~s 

typicall y called an induction setLing, ~here you•~ gl~ing more 

support early, and then over time -- you might have masterful 

educators who have been worki ng i n th field for a very long 

time who s~ill continue to want to be the best that they can for 
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children and grow and change, and that differentiated support 

might loo~ a litt e different based on those different educator 

types . 

And so we are really working across our department with 

our workforce team, with coaching, with our loc~l coordin~ting 

organiz ions to consider what resources might be available and 

how we c~Q lever~ge those in this effor~. 

0 And then also within that same section, it says that except 

that a preschool provider must meet all quality standards 

relating to health and safety. What quality standards would 

~elate to health and safety? What doe~ that mean? 

~ So, those ~re the things that we "ve been talking about this 

morning in regards to health and safety,. ~he.re certainly only 

licensed provider$ are part cipating in ~ssurances of that 

minimum safety, physical safety , but also that health and ~a!oty 

as it refers to the learning environment as -ell. Those are 

certainly a minimum bar, but ve~y importan~ as well. 

Q Has ~he depa~tment allowed any preschool provider to 

participate in the UPk program witho,:,t followirig al 1 the quality 

standards at this point? 

~ ~t this point , we a~e _n development of the qual~ty 

standards. so, we ' .r really being thoughtful about p~oviders r 

work that they • ve done so far. We•re engaging with provider~ on 

what &hat work is and wha& tha~ looks like so we can help 

support the implementation of the quality standards as they're 
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implemented. 

O so~ has the department allowed any pre&ehool provide~s to 

exercise this temporaTy waiver in the statute? 

A wo haven•t had a ~aiver request at this point. 

Q ~nd under th;s provieion, could a provider that w~sn ' t 

complying ~1th the antldlsc~imlnation q~al1Ly standard 

pQrticip~te in UPK on a temporary ba$ia? 

A The waiver doesn •t exempe a provider from wha~ ,, s i n the 

law, ao that wouldn 1 t be a waiver associated with this process . 

O And is the nondiscrimination language -- is the 

nondiscr1mination statute a health and safety requirement? 

~ It i s. 

O I wAnt to turn now to talking about sooe of the l ogistics 

of Universal Preschool. Bow many children h~ve been able to 

take advAncagc of UPK in yoar one? 

A We're at almost 40,000 children around the atate. 

Q And do you have any idea what percentage of four- year- olds 

that would ~ake up? 

A That • s about 60 percent of eligible tou,r - year- olds. 

O ~nd what was th department hoping in the first year of 

iroplementa ion of UPK? 

A we w ~e antleipating 50 p~rcent. certa nly whaL we•ve sen 

around the Onited States is~ much lower upt~ke in year one, but 

because of the success or the Colorado Preschool Program 

previously, and because of the quality providers around the 
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state, we anticipated ~hat ColoTado might have a higher uptake 

than ~O percent , And have exceeded that. 

Q And how ma"y more children has UPK been able to serve 

compared to the Colorado Preschool Progr m? 

A So, the Color~do Preschool Progr~m, I believe in its last 

yea~s, was at about 18 , 000. 

O And Ms. Cooke went through the basics of how a f~mily signs 

up and selec~s Universal Preschool providers, but I wanted ~o 

back up on something we didn't talk with Ms. Cooke about. Can a 

family mee~ wi ha provider before making their selections for 

their top five preschool providers? 

A They absolutely can. And we encourage that , and our local 

coordinating organizations encourage that as wel l . The system, 

the ~PP ication ~J$tem was never intended to replace the 

interactions between the family and the provider, but to 

facilitate that enrollment and to allow for families, especially 

who were seek ng formal care for the firs time, or a change, 

tha~ they had apace , a o~e-s~op shop, if you will, thac they 

couJd go to to find information in o way that they hadn't been 

able to before. But certainly have -- prov ders even in their 

profilee have li$ted oppo~tuni~ie$ for tour~ or for 

lntrodueLions, phone calls , and so !orth, and the system 

absolutely doe$n't replace tha~ relationship. 

0 And you heard testimony from the plaintiff preschools , 

St. Mary's and St. Bernadette•s Preschools yesterday about their 
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process of encouraging families ~o take tours of ~he preschool 

and having eonvers~tion& with the families. Is that permissible 

within the UPK program? 

A It is. 

Q ~nd you ~lso heo~d Ms. Cooke talk aoout the de!erred 

aecepta~ce algorithm, or the DAA. Are there any factors that 

that algorithm c~n• t account for? 

A What we found was that it doesn~t account for mixed 

delivery. So, it's a standardized supported lottery algorithm, 

if you will , in an information ~echno ogy landscape . lut i~ 

wasn•t built specifically for our unique progr•m in Colorado. 

O ~nd so how did the department address that? 

A so, we heard trom our LCOs , from providers , and from 

familie~ very ear yon as we beg~n the development of thi~ 

system. wo h d different usor experience -- user cxporioncc 

testing scenarios. And then through our outreach with our LCOs, 

really heard from families tha~ ~here were some ~hings tha~ 

weren i • t -- didn tt feel like t.hey were being conternplated , and 

that were a p~iori ty, and that we know lead to positive child 

outcom s , and that included continuity of care. 

So , re~lly wanted to recognize th~t the~e quality 

providers a~ou~d the state have been working with a family over 

the yeit .rS. lf you think about an in-home child family c~r:e, 

they might have had ~hat child since they were an infant and 

would have them until. they go on to kinde.rgarten. 
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And we know that continuity of care yields high 

outcomes foe children , and we wanted to honor that . we didrt ' t 

wane this algorithm ~o not consider that. So, thac was one of 

the weights that~ applied to the algoritho . 

We also applied sibling• a~ location ond emp1oyee • ~ 

ch1ld. And so both of those are really be1ng thou9htful about 

that community, honoring that sofe and healthy community, and 

che continua~ion or chat for the child and the family . 

Why is continuity of care important? 0 

A Continuity of care lim cs ~he transicions for a child. And 

$0 there's certainly a lot of r&search &round that opportunity 

Cor contiouity oi care to provide positive outcomes for growth 

for the child and supportive environment for that comounity and 

the fam ly. 

Q And you lso mcntionod certain relationships that the 

department would want to honor. Why are those relationships 

important, or what eMamples of relationships can you give us? 

A So, the &ibling priority or weiqht was to &nsur&, again, 

that continuity of the communjty for the fafflily, b~t also to 

support th f mily in thriving, if you will. so, we don•t want 

them to have to go tQ so, if you have a child who~~ 

un1ve~sal Preschool age, and th&n you have an infant that you 

might be able to go to the same 1ocation and not have to go to 

multiple locations within a day, which we >mow has an impact 

overall on the family. 
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The employee•s child is a priority; because e 

cectain y know from ouc departrnent•s workforce team and from our 

providers very clearly that many of our educators have young 

childr~n who are eligible to participate and may not be able to 

work if their chiid can ' t participate ~t the program that 

lhey•re ~ork1~9 in. 

0 Would it be possible to have both a univers~l and a mixed 

delivery preschoo program if every provider had ~o accept every 

child matched to that provider? 

A It would be really hard to do ~hat . It would be -- when we 

look at ~hat other s~ates have done , where they've prioriti~ed 

school districts as the lead provider or as the $Ole provider1 

th t•s where universal -- at each location miqht work. Mi~ed 

delivery, becau~e of the varie y of p~ogramming that provider~ 

offer and the variety ot settings that they otfcr, completely 

univeraal at every setting, it would be real.ly difficult and 

~ould be difficult to have providers be able to parcicipate. 

And •o in ~he consideration of mixed del i very, the 

depa,rtment has worked very ntentional Jy about be1 ng inclusive 

of variety ol providers to ensure that they can participat 1 

and ree!ly with the aim that familie~ have that choice. 

O And soil wouldn't be possible for a mixed delivery system 

if every provider had to accept every child? 

A I don •~ know how. That would be really hard. 

Q M$. Cooke ta~ked yesterday about the faith-based wo~king 
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group. Were th re any other working groups that met to discuss 

the different needs of different types of providers and 

communities? 

A could you aaay that aga n? 

Q Su.re . Were there ctny othei; t.ypes of groups thet met to 

discuss the dlff&rent ~ypes of needs of comC1unities and 

providers besides t.he faith-based work group? 

A Yes. As l said earlier, we on the program team certainly 

met with providers daily, a variety of providers who are 

participating or those that were considering it . We had 

different working group& specifically with achool district&, 

with Heed Starts , with in- home fe~ily child care, with corporate 

providers. we really w nted to hear from folk~ end continue 

thc:it co lective voice e!!J we developed . We we~e moving ~eally 

quickly to start up, and so ~twas important that we were 

engaging regularly, and now that we are working toward year two 

to really formalize stakeholder inpu~ and feedback as we 

cont.inue to move forward. 

Q And when you say working towar.d formalizing, what do yo~ 

mean by that? 

~ When ~he bil- w~s being written, the ECLC h~d ve~y fo~mal 

working group~ wher Lhey were esLabllshed and scheduled on a 

regular basi~ for $takeholder$ to engag~ and be involved in and 

around the scate. In our compressed timeline, tollo~ing that 

same ca endar was a challenge, and so we offered town halls . We 
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offered small groups wi~h our LCOs. We provided our LCOs with 

support to do local information gathec1ng and provide that to 

us . 

we eereainly had, again, through the work, were having 

a lot of convereationa ~nd being respon5ive to what we he~rd, 

and then w be9an to cteate different or 1n9 groups arou~d 

specific tasks, like enrollment , for example . So, certainly 

recognized that at many providers ; ic wasn't one person who did 

it all , although we do have providers where one person does it 

all , and certainly wan~ed their input and feedback , but also 

wanted to understand that there might be •nearly childhood 

director. There !'light J:>e an office rQanager. Those folks might 

have very differeftt imp cc~ trom the change of a new program, 

and we VQ;nted to be supportive of tbe role~ that help uplift the 

program. 

O And just -- know that early childhood has a lot of 

acronyms, so 1 just want to make sure, wha~ does che ECLC stand 

for? 

A 

0 

1\ 

0 

It's the ~aT y Ch ldhood Leadership Counci . 

~nd then the LCO? 

Local coor~in~ting organization . 

Great. And Ms. Cooke also yesterday Lalked bout the 

preferences which were implemented in year one prior to the 

rule making. Are those preferences now being incorporated into 

the proposed rules we started talking about earlier? 
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A They are . Again , what we heard was che algorithm wasn't 

developed to consider mixed delivery i~ a variety of &ettings 

tha~ might be provided through preschool. And we had to CTe~te 

a ~&y for ~hat to be a part of the process. And so those 

preferences we~e developed b~sed on wh~t we he~rd from provide~a 

ln that engaqemant that would be helpful, one, ~o inform the 

family and support the fami yin making the ~e~t decision, but 

also helping providers to be able to mee their programmatic 

policies. 

O So, l want to go back to ~he proposed rules , which are now 

Exhibit 71, and direct your atcention to page seven, under 

section 1.110 . ~nd is this what you were just referring to? 

A It ls. 

0 ~nd so under the top -- the bottom of page six, before we 

got to pago seven; tho rules say that an eligible preschool 

provider may utilize the fo_lowing progra~atic pre!erences 

during the matching process . I want to start wi~h che 

preference number two. And can you please tell me what are 

cooperatlve preschool providers , or. co-ops , as t believe they 

were ref rr d to ye~~erday? 

~ They ~re pre~choo1 providers th~t have an expect~tion of 

the C am ... l_y 1• s 1.nvol vem&nt th.rough volunte .r !ng in the preschool 

setting . 

0 Why were co-ops, or cooperative preschools, included as a 

preference? 

Xevin P. Carlin , RMR, CRR 
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A Those providers had expressed that they wouldn ' t be able to 

pacticip&te if they didn "t have that commitment from families . 

So, we really worked ~hrouqh these preferences to kind of be 

expansive of mixad delivery and inclusive of the uniqueness of 

what the providers and the communities they ' ve establishe~ 

bring. 

0 ~nd does this cooperat:ve preference give cooperative 

providers an exception from the antidiscrimination provision? 

A No. 

O And l want to turn to the next preference~ number three . 

What are school districts maintaining enrollment consistent with 

their established boundaries? 

A so, each school district has geogr phic boundaries wher 

they "re required to serve K-12, the child~en that live within 

those boundaries. And this accually has a tia to continuity of 

cace as well. So, we heard from school districts that for the 

preschool component, they wanted to honor ~hose boundaries as 

well , and wany dis~rict& don • t have the capacity to serve 

ch ldren beyond their boundaries. And so th s preference was 

put in place so that they could honor both continuity ol care 

for: the_r .femilies and ensure ~het they could pr.1.orit1.ze thc,.t 

geog~aphic expectation that they have ro~ K-12. 

0 

A 

Why was this preference included in the propo$ed r~les? 

so, this was included so ~hat school districts could 

prioritize tho$e families and ensure that continuity of care . 
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Q Does ~his preference a l low school districts an exemption or 

an e xcQption from the antid.scrimlnatiort pcovision? 

A No. 

Q rurning to the next one, pacticipating preschool providers 

re~erving pl~cemente for a $tudent with an individualized 

education 9rogra.m to ensure conformity ~ith obligations incurred 

pursuant to law. What does that preference mean? 

A That preference ensures tha~ school districts and their 

contracted partners can meet their federal mandate under IDA . 

And that might include ratios in the classroom, aligned 

resources and serv~ces , the development -- evaluation and 

development process for an EP with the family and so !orth. 

Q And what is an IEP? 

A 

Q 

It "s ~n individualized education program. 

And what docs that moan? 

A So, that supports spec fie aligned eervices for a child 

wi~h a di sability . 

Q Why was this preference included in ~h• proposed rules? 

A ft was i ncluded beca~se it was called out in sta~ute as a 

priority, and al~o in our work with our partner stat& agency 

Colo~ado Oep~~tment of Educ~tion and school di$trict p~ovide~s 

we heard righl away that it was critical £0~ them to be able to 

pacticipate and be able to mee the m~ndate . 

0 

A 

And this preference onl y applies to school districts? 

Thi s specifically applies to school districts and their 

Xevin P. Carlin , RMR, CRR 
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contracted partners. 

O Does thi& preference a.low school districts or their 

con~racted partner.s an exception from the anttdiscrtm·natton 

provision? 

A No. 

O Why doesn't th dep rtment interpret Lhe antidlserimlnation 

provision from prohibiting provider~ from prioritizing kid$ with 

diaabilities? 

A Children with disabilities were specifically called out as 

a priority in the law that developed the deparcment and the 

program as a priority. I believe because historically, they 

haven ' t had equitable access or aligned care that meets their 

needs. And so programm4tically , we wanted to ensure th t those 

child~en who part cipated p~eviously, that we didn ' t miss a 

beat, if you will; as we moved into the new program1 but that we 

had assurances that those children would continue to be served. 

Q And when you say continue to be served or were being served 

previously , you mean through ehe Colorado Preschool Program? 

A Yes. 

O rurning to the next prefer nce1 number five , ~bat are Had 

St~~t pro9r;am11? 

A Head SLart programs a£e lederally funded programs thaL 

prioritize comprehensive support~ for young children and their 

families who are l iving in poverty, are low income, or have 

children with disabilities. 
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Q And wha~ is your und rstanding of Head Start eligibility 

requirements? 

A As a ~ead Start grantee, chere are federal expectations of 

who is enrolled and the prioriwies of tho children that are 

enrolled, in ~lignment with their e xpecta~ion~ around 

low-lneom , pove~Ly, and children with disabilities. 

0 ~nd are there any other eligibility requirements for Head 

Start besides just income level of a family? 

A I believe that they also look at other assistance that 

families might be receiving as an indicator of qualificacion, 

but I haven't baen a Head Start grantee, so I ' m ~ot an expert. 

O Why did Head Start providers receive a preference in the 

proposed rules? 

A They were al~o called out, ~gain , bec~use it ' s~ program 

that has shown positive outcomes tor ehildron and fam~lics over 

the years. And certainly was intentionally written into the law 

that they were prioritized as participants and that ~he children 

they serve were prioritized as par~icipan~s . 

O A.re Head Start pY-ovi ders ab e to u,ti 1 i 7!e any type of an 

exception or n exemption from the nondlscr mination 

requiremen~s of statute in the proposed r~le$? 

A No. 

0 Why doeen • t the departmenc und~rstand prioritizing 

low income children and fami lies to violate the 

antidiscrimination provi$ion? 

Xevin P. Carlin , RMR, CRR 
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A The an~idiscr1mination provision prioritizes families who 

have historically been discriminated against. And so the 

department hes been called out ~o ensure that they •~e protected 

moving forward, and th t they have assur nees around everything 

that the program can provide . 

0 And w re the~e any concerns that this population wouldA ' L 

continue to benefit from preschool under the new sy~tem ~3 i~ 

did under ~he prior system? 

A I believe that '' s why it was written into the law to have 

assurances ~hat even ~hough the program moved to ~niversal , that 

there was still a priority for these $pecific chlldr&n and their 

fa111ilie11. 

O rurning to number si~, why -- well, can you describe what 

prefe~ence number six i$? 

A Prcfcronee numbc~ six gives priority or preference for 

providers who have employees whose children may a~tend, again, 

to ensure ~hat we have a sustaina~le workforce. Bue there are 

also provider& who are employee-based, or employer-based 

providers who give pr.fority to ~heir. employees' children in the 

programs that they 9rovide. 

O And why did these type$ of p~ovide~~ receive~ p~eference 

ln the proposed rules? 

A It really w~~ what we heard from them that was the on1y way 

that chey could par icipace. So, c rtainly workforce has been a 

challenge thr.-ough the pandemic and previous to the pandemic, and 

Xevin P. Carlin , RMR, CRR 
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so we know in earl y childhood cha~ as we value early chi ldhood 

and we value early learning, we want to ensure th~t our 

educators aTe able to continue co educate, but also have the 

same services for their chi dren, and that they may not be able 

to if it isn ' t in the e~me setting . 

And for mployer-based providers, which I think 

probably will become more ~nd more popular , b~t we certainly ~ee 

growth i n ~hat around che stace where employers ~nderscand chat 

their employee~ can participate in the workforce if they have 

access to a quality environmen for their child~en, and they 

want to be able to provide thac ao that their employees can --

0 Is this a preference that can be Qtili~ed by ~"Y type of 

preschool provi der? 

A It is . 

Q Turning to numbc~ seven, can you describe what this 

preference is . 

A So, this is the preference for continuity of caEe . And 

thi & is what we di scussed earlier, where it's -- we understand 

that through research, that cont i nuity of care is a strong 

indicator of child ~uceess , and we typically see children who 

heve fewer tranoitione a~e ~ble to grow and develop in~ be~lthy 

man.ne.r. 

0 A.nd cc;1n any type of preschool provider take advantage of 

thi s preference? 

A Yes . 

Xevin P. Carlin , RMR, CRR 
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Q Turning to preference number eight, can you describe what 

that preference is. 

A that ' s the preference for provider.s to consider the 

anrollae child for preschool if they have siblings attending the 

same progrom. So, it gives a preference to children whose 

siblings are already attendi~g there. 

0 Why did thi~ -- why w~s this called out as a preference in 

che proposed rules? 

A This was something we heard very clearly fcom families was 

imporcant in their decision-making, and we also heard from 

providers, again , to ensure that continuity of comm.unity with a 

family, that the $ibling priority was critical to participate? 

Q And can any preschool provider utilize the sibling 

prefe~ence? 

A Yes. 

O Turning to number nine, can you describe what that 

preference means. 

A Number nine is a preference for providers who offer 

preschool service~ in languages otheT than Engltsh .. And we have 

a V4riety of ?rovid rs who do so. so, we have school di~trict 

p~ovider$ who have specific programming £or dual or multilingual 

programs. some of those have federal expectations arou~d how 

those children ace secved or the ratio~ that the children ~re 

served. For example, if it's a bilingual classroom, chere may 

be a certain number of children expected that ace native 

Xevin P. Carlin, RMR, CRR 
4.App.0800 

Appellate Case: 24-1267     Document: 30-4     Date Filed: 08/15/2024     Page: 50 



case No. 1:23-cv-02079-JLK Document 104 filed 01/09/24 USDC Colorado pg 45 of 192 

225 

l 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

, 9 

20 

21 

22 

23 

24 

25 

23-cv-20'19-JLK DAWN OD£AN Oirec 01-03-2024 

English-speaking and a certain numb r of children who are native 

Spanish- speaking . 

We ha.ve community providers who offer n their 

co111tnunities preschool services in a range of languages that meet 

the need5 0£ the families in that community . 

O And does this preference provide an exception lo~ provld rs 

that serve multilingual chi:dren, an exception or an exemption 

from the antidiscrlmination provisions? 

A No. 

O I wan~ to back all the way up to number one, which is the 

faith-based provider preference. And can you please describe 

what that preference means . 

A That preference was put in place es we heard from 

faith-ba~ed provide~s considering to p~rticipate and being 

thoughtful about being inclusive ot faith-based providers being 

able to, again, be inclusive to their community, and be able to 

participate and their families to be able ~o have access. 

Q What is & fa i th-based provider? 

A In Universal Preschool , when providers register , they can 

define themselves as faith-b4sed . so, that might be 

~eligiou$-be~ed com.,unity th~t they ' re a pert of. It might be~ 

spec1£1e faith that they bu~ld thei~ prog~am around. 

0 Why did faith-based providers include a preference in the 

proposed rules? 

A We included the preference in the propo$ed rules to ensure, 

Xevin P. Carlin , RMR, CRR 
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again, tna~ we could be expansive in mixed delivery and 

inclusive of a variety of provider types, including faith- based 

providers. And the preference, again , wasn't a part of the 

st ndard algorithm. And so like the other preferences, was 

included to ensure that they were able to align to their 

program. 

0 ~nd in looking ~t this preference, it says , faith- b~~ed 

provi ders granting preference ~o members of their congregation . 

Is • congregation • defined in the proposed rules? 

A It is. 

O ~nd if I coul d direct your attention to page two on the 

same document. I$ thi$ what you ' re referring to? 

A Yes. 

O Why did the department decide to define " congi;ega.ti.on • in 

the proposed rules? 

A In year one, with the word •congregation,• there were a lot 

of questi ons from providers about what cha~ meant . And so we 

certain y listened ~o sea~eholder input to define that further 

to help support., agairt , that expansive inclu,s1o:, or: provider 

types. 

0 

A 

How did the department develop ~his propo$ed definition? 

so, agai~, same as eve~ything in the rule. Looked at what 

other provider$ had done, what had worked, what hadn 1 t, talked 

to provi ders , and this i s the current draft. 

Q What type$ of providers did the department speak with? 

Xevin P. Carlin , RMR, CRR 
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A Through the standards process, all provider cypes. And 

definitely had fa th-ba&ed pro~iders weigh in as well. 

Q And when you say that the deportmenc believed ~hat this 

deflnit on wa& a ~ay to be inclusive of faith-based pro~iders , 

can you tell me more about tha~ . 

A Again , 1t's about that contlnuicy of c ~ for a commu~lty 

~nd being intention~l ~bo~t honoring mixed deliv~ry and those 

different communities cha& families and providers engage in . 

O And so were there some conc~rna in year one that the 

congregation preference wasn't broad enough? 

A Y&s. 

O ~nd how did the departmen~ believe that t hi$ definition 

addresded chose concerns? 

A We believe th1s definition expands on what was maybe 

initial y understood as the word •congro9at1on. 8 

O And are providers allowed to define what their 

congregations are? 

A They are. 

Q Can faith-ba~ed providers continue to provide feedback on 

this proposed definlcion and the pref rences in qeneral? 

1\ 

0 

Yee. 

DO&$ th1& p~eference giv faith-based p~oviders an 

exception from any of the antidi~crimination requirem~nts? 

A 

Q 

No. 

Why not? 

Xevin P. Carlin, RMR, CRR 
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A The preferences set forth by the program and in rule don ' t 

change the law. so, the la~ still bas the a~tidiscrirnination 

provision ~ha~ we follow. 

Q Why doesn • t the departmen~ interpret this provision to 

allow faith-b~sed provider~ to discriminate on the basis of 

~ell9lous fflliation or religion? 

A ~gain, 1t• ~ the law to ensure that these children and their 

families who historically have been discriminated against aren't 

so that we can ensure that they have access to a safe and 

healthy environment. 

O llnd so is the dapartment 1 s underatanding o.t a congr egation 

broader than religion? 

A It ls. And -•m not -- I ' m not a religious expere , so I 

can ' t epeak to each religion or thei~ specific beliefe, but 

definitely as the program d rector wanted to bo ~nclusivo of 

faith-based providers as they define themselves and as families 

engage with ~hem, and certainly in che services ~hat children 

reeei"• · 

Q You elso hear.d Mfchael Cooke or Ms. Cooke yesterday talk 

about where a provider could fill out, torm if none of the 

preferences that were part of ~he $ystem applied to th~t 

p~ovider. Wa& that process puc into the proposed rules as well? 

A It was. 

0 And if I cou l d direc& your attention back to page eight. 

Socry . Page seven, and preference number ten . Is this the 

Xevin P. Carlin , RMR, CRR 
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preference that you w re referring to? 

A It is . 

Q What was the reason for this preference? 

A wo have almost 2 , 000 participating providers , and as & new 

dep~rtment and as~ new director, don ' t know all of the 

programmatic opportuni~les that each provider might have. And 

so heard from providers a~ we developed the preferences 

initially in our first year of enrollment that we may no~ have 

caught all of the preferences that would be helpful to honor a 

mixed delivery system . 

And &o wanted to have an opportunity to be responsive 

again to provide~s , to our $takeholder$, where a provider could 

cell u~ , hey, you didn't conside~ us , but we have this 

programmatic e xpecta~ion. Could it fall within the preferences 

that you provldod, or is thcro a unique preference that might bo 

helpful for us to be able to participate? 

Q And, again , was this an effort to be more inclusive of 

different types of communities? 

A Yes . Again , real y to honor mi xed delivery and family 

choice and be inc usive of those communities. 

O And yesterd~y, Ms . Cooke was asked about a request from the 

River canyon S~hool DisLriet. Do you ~emember that Lestimony? 

A 

0 

A 

I do. 

Are you fami l iar with River Canyon School District? 

I am. 

Xevin P. Carlin , RMR, CRR 
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Q I ' m sorry . And 1~ •s River Canyon School , not school 

district . Are you familiar wi~h River c~nyon School? 

A I am. 

Q What eype of school is River canyon? 

A It ' s a Monte$so~i progr~m . 

0 And what type of p~ele~ence did that school request or what 

type of community does River Canyon ~erve? 

A They have as part of their policy or process similar to a 

co-op, an e xpectation of vo unteering in the program of families 

that regis~er their children. 

O And so is your underata~ding that the polic1es Mr. Reaves 

asked abou~ yesterday, they're si~ila~ to the pol"cies oC 

cooperative preschool providers? 

A 

0 

Yes. 

And what was the basis for the dopartmont granting River 

Canyon a preference? 

A Because it was aligned with the preference of a co-op, and 

yeah. t. met those expectations , and we certainly wanted them 

to be able to part·cipate~ 

O ~nd then scrolling down to p4g eight , I want to diree~ 

you~ atten ion to 5Ub~ection & at the top of p~ge eight. Wb~t 

does that p~ovision mean? 

A That provision ~eans that the preferences don ' t allow for 

discrimina~ion as defined ln our an&idiscri~ination provision. 

Q Nex t I want to t.ur.n to Exhibit Number 13, which is the UPK 
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provider agreement tha~ was talked about at leng~h yesterday. 

A~d Michael had -- or M&. Cooke had talked about worki~q with 

you on the quality s~andards paTt of tha~ agreemen~, but said 

that the e xhibits or the terms and contr cts of that agreement 

largely came out of a template. Would you agree with her 

testimony on that? 

A I do. 

0 And can you tell me more about where those terms and 

conditions, or Exhibit A of that c:ont race came .from? 

A The terms and conditions came from a template written by 

the Colorado Department of Human services , where the office of 

early childhood had previously beeo housed be!ore the new 

dep rtment. And they we~e 

the new dep~rtment. 

part of the ~ransition suppor~ of 

Q And if I could direct your attention to pago fivo o 

Exhibit 13. Are those the e xhibits tha~ you and Ms. Cooke are 

referring ~o as the ones that were dra!ted by the contracts and 

p~ocurements ~eam? 

A 

0 

Yes . 

rurning to page 2, , which is contractual provision l8B,. why 

W~$ this language ncluded _n ~he init1~l draft of the -- or the 

inaugural year of the pro~ram contract? 

A It was a part of the cont.ract. terms and conditions 

template. 

Q ~nd did the department ever intend to analyze providers ' 

Xevin P. Carlin , RMR, CRR 
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employment decisions based on ~his provision? 

A No. 

Q Why not? 

A wo were comp etely focused on support and QXpoctations of 

the program, the child, ~nc;i t.hei r fomi.ly .. In recruiting 

provid&rs, i~ certainly wasn ' t part of our under$tanding that we 

would have any authority on hiring pr~ct:.ices beyond licensing 

credentials , expecta~ions for workforce . 

O And do you recall providing a disavowal in regard to this 

li~igation for faith-based providers? 

A I do . 

O ~nd what was the purpose -- what was the reason for 

providing chat disavowal? 

A To give assur~nces tb~t that waGn ' t action that would be 

taken by the program or by tho dopartmont . 

O Th~s contractual provision 18B, ia this going to be 

included in year two of the provider agreement? 

A It .l.S not:. . 

0 

A 

0 

A 

And why not? 

ror that e xae~ reason. 

Wi_l hi$ provision ~pply to any provide~s? 

No. 

0 We can close out of this exhibit. You he~rd the testimony 

from St. Mary ' s and Wellspring ' s witnesses yesterday talk abou~ 

their religiou$ ~urriculum . Does the department have any 

Xevin P. Carlin , RMR, CRR 
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in~ention of interfering with ~he curriculu~ of faith-based 

providers? 

A No. 

Why not? Q 

A ~gain, it 1 s to honor mixed delivery end what each provi~er 

un1qu ly brings to th pr school ~ettin9 for children and for 

fall'lilies. 

0 I van~ ~o direcc your at&en~ion back to the same exhibi~ 

we ' ve juat been talking about, Exhibit 11 of the proposed rules , 

on page eigh~ . And under subsect·on C, can you please read that 

languc19e. 

A Nothing io these rules snell be construed to eFiect en 

eligible preschool provider's right to engage in privately 

funded, inherently-religiou~ activity, or ~ffect the 

lndcpcndcncc of o iglblc preschool providers, including any 

rights protected by the Colorado and U.S. Constitutions and 

applicabl law . 

Q Why is this l a~guage included in the proposed rules? 

A Aga·n , to give assurances ~hat we wtll be inclusive in 

mixed delivery. 

O H~d the dep~rtment he~rd ~ny concern$ from f~ith-b~$ed 

p~oviders about the prior version o! the rules? 

A There were que~~ions and concern~ around if the day would 

have to be delegated, if you will , by what was Universal 

Preschool and what was program:matically specific to that 

Xevin P. Carlin , RMR, CRR 
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provider. And so we wanted to give assurances that that wasn ' t 

the case. 

Q And this language appl·es 'to all types of faith - based 

providers? 

A It does . 

O Are there any !a1Lh-based provide~s that are participating 

in the Universal Preschool Progr~m cucrently? 

A We have 40 fai h-based providers parcicipating currently. 

O And what type -- do you know what ~ypes of faith-based 

providers are participating? 

A It'a a v&ri&ty. Many types , I would say. 

Nondenominational Christian, Catholic Charities, the Efshar 

Jewish E4rly Childhood co1M1unity group has participants. 

O And was the department hoping that as rnany dif~erent type~ 

of taith-basod providors would participate in tho ueK program? 

A Yes. We rea:ly worked for expansive of mixed de1ivery and 

have an inclusive environment for providers to participate in. 

Q And did the department work with other types of providers 

that decided not to participate in the UPk program? 

A Y. s. 

0 

A 

0 

And did that nclude C~tholic provider$? 

It did. 

How many ohi-dren have been matched to faith-based 

providers in year one? 

A I think we • re currently at just over 900 . 
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Q And you had men~ioned Catholic Chari~ies as participating 

in tna UPK pcogram. Do you under&tand Catholic Charities to be 

associated wi~h the Archdjocese of Denver? 

A I do. 

Q ~nd waa there any attempt on the department'& beh~lf to 

limit the parLlcipa ion ol th C tholic Char ties p~eschools 

£com p~rticipating in the preschool program? 

A 

0 

A 

No. 

Why not? 

ro ensure that as many providers could be accessed for 

families as possible, and certainly new families were interested 

in attending their programs. 

MS. CARRENO; And if I could 1ust h ve one moment to 

confer with my co leagues, Your Hono~? 

THE COURT: Yes. 

CPause n the proceedings.) 

MS. CARRENO: No fur~her questions a~ ~his time, tour 

Honor. 

:tH~ .. COURT: Thank you. J,et's tclke a ten-minute breclk , 

and we will come back and have cross. 

CReces~ ~t 10:42 ~-m., unt1 10~57 a.m.) 

THE COURT: Be lore we go wi t.h the cross,. I have one 

minor .scheduling matter. That ' s tomocrow at 10:30, I h~ve to 

recess this cas !or about 20 minutes , because I have a criminal 

matter that will be hece at 10:30. And for reasons of courtesy 
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to the counsel in tbat case, but also ~o protect yo~r property, 

I su9gest you clea~ your desk before that. It ia after all a 

crimina case. The presumption of innocence no longer applies . 

It'$ a revocation. Go ahead, ple ~e. 

MR . OAVIS : Th~nk you, Your Honor . 

CROSS EXANlNATlO~ 

SY MR. DAVIS 

0 

A 

0 

Good morning, Ms . Odean . 

Good morning. 

Ms. Odean, is one of the goals of UPK to achieve a mixed 

delivery system of preschoo? 

~ It is. 

Q And that means a mix of different trpes of providers ; is 

thc:it right? 

A Yes. 

O And that inc udes faith-based providers? 

A ~es. 

Q Is the point of that so ~hat families can find the provider 

that 1 s jus~ the righ~ f1t for ~hem? 

A It is. 

O M~. Odec!n, I think you ctnswe~ed this eietrlier, but about how 

many provider& are cur~eotly participating ln UPK? 

A 

0 

About 2 , 000. 

And those providers generally have agreed to the UPK 

provider agreement ; right? 

Xevin P. Carlin , RMR, CRR 
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A Yes . 

O And new providers are still able to join right now; is that 

right? 

A 

Q 

correct . 

Is the~e ~ f xed number of providers that ' s able to 

participate in UPK? 

A There isn • t. 

0 Okay. So, when a new provider begins parcicipating, it 

doesn ' t take the place of a provider that ' s already int.he 

program, does it? 

Correct. A 

0 

A 

It would participate a.ongside the cur ent providers? 

Yes. 

0 ~s. Odean, Read Start providers can participate i~ UPK; 

isn't that right? 

A That is right . 

Q And Head Start providers prioritize lo -income families? 

A They do . 

O In fact, you understand that Head Start programs might have 

income qualifications for ~tudents to e~roll; riqhc1 

~ To define the qualifying factor? 

_refer.rit\g to? 

That 1 s correct. Ye$. 

Yes. 

0 

A 

Q ~nd so families that are above a certain income threshold, 

Xevin P. Carlin , RMR, CRR 
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they may not have tbe opportunity to enroll at a Head Start 

provider; is that right? 

A lt depends oo the Head Start provider. 

Q 

A 

But they might have to meGt dditiondl qualifications? 

Correct. 

0 And some UPK providers~ serve seats for children wlth 

disabilities; isn't th~t right? 

A Yes. 

O Okay. And in fact some UPK providers only aerve children 

with certain disabili~ies; isn •~ tha~ righ~? 

A Y&s. 

O Fai th based providers are allowed to reserve seats for 

member~ of their congrega~ion; correct? 

Yes. A 

0 And wo discus~cd earlier, or you wore discussing with your 

counsel earlier that the department has proposed a formal 

definit i on of ~congregation,R hasn•t it? 

A It has. 

O ff could have you took a~ what's been marked as 

Exhibit 71~ which i~ the and it should be in you~ binder on 

the thi~d volume the~e- We could al~o pvt it Qn the ~creen, if 

that would be eas i er. There ~ego. G~eat. It's on your screen 

now, Ms. Odean. 

A Yes. 

Q ~nd this is the newly - - the new draft regulations for UPK 

Xevin P. Carlin, RMR, CRR 
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that came out recently; right? 

A It is . 

Q Okay. So, if we could ook at the middle of page two, 

that 1 s the formal definition of •congregationfl ; correct? sorry. 

This i~ paragraph L. 

Yes. A 

0 

A 

Would you mind reading that definition aloud? 

~congregation~ means a religious-based convocacion or 

multiple religious-based convocations of multiple individuals in 

a geographic area who share a common set of beliefs and who 

collectively engage in conduct with the direct nexus to the 

shared co:nmon set of beliefs. 

Q Thank you. So, under that definition, a congregation, that 

could be all Catholic~ in a particula~ area? 

A Yes. 

0 Or all Lutherans? 

A Yes. 

Q And so the Catholic provid~r could reserve seats fo~ 

Cathottcs? 

A Y. s. 

0 

A 

Lutheran prov der for Lutheran$? 

Yes. 

0 And if the Catholic provider limited it$ sea~s to members 

of its congrega&ion, it wouldn ' t have to provide an opportunity 

to enro 1 to Lutherans; right? 

Xevin P. Carlin, RMR, CRR 
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A Correct. 

O You test1fied earlier that this preference was broade~ than 

rel igion . Do you remember th~? 

I do. A 

Q Okay. But if you look at the defini~ion, it begins by 

saying , •congregation• means a religious-based eon~ocation or 

multiple religious- based convocation~ , and then there are some 

o~her requirements ; isn't thae right? 

A 

0 

Yes. 

Okay. So, the congregation does have to be 

re11giou•-based? 

~ When I said tha~ earlier, I was referring to it didn ' t have 

to be a speci f i c religi ous organi 2ation or a church-based, but 

th~t it had faith-based o~ s related to religion . 

O Okay. Thank you for that , Ms. Odoan. so, ~t docs have to 

b~ religious-based; right? 

A ~es. 

Q Thank you . Just to back up a moment, we 1 re looki~g at this 

.xhibft 11. And think you test1fied earlier that th s was the 

current draft version of the department's UPK rules ; right? 

1\ 

0 

A 

Yee. 

Whe~ did thi~ drart ve~sion come out? 

Monday. 

0 Monday. Had i t ever been put in front of the Court before 

today? 

Xevin P. Carlin , RMR, CRR 
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I believe, yes. Previous drafts were. 

Right. Not this draft , thouqh ; right? 

Not this drafc . Yeah . 

01- 03- 2024 

Q Okay. 

right'? 

so, it came out on Monday. That•s New Year 1 s D&y ; 

A That 1 s when £ecelv d the last dratt , yes. 

O Okay. And the" it was puc in front of the Court for the 

first t i me today; righ~? 

A Yeah. I don ' t r~member if it was an e xhibit yesterday, but 

yeah . 

O or, yeah. That ' s right. Excuse m.e . we put it into the 

record yestet'day . We ' re discvssing it. for the first time today? 

A Yes. Correct. 

0 Thank you. So, I mean, it ' s curious tif!Ling. It w~s 

fin lized on New Yaar's Day, put in front of the court for the 

first t~me in -- at the beg nning of our trial in this case . 

Why did the new draft come out on that cimeframe? 

A We're as a department i n process of ~he draft and 

incorporating stakeholder inpu;. That's regular and ongoing for 

ou~ de9artment team. we don ' t have an open p riod of time with 

input where we w~ t, if you will. We ' re continuing to r,:v1.~e, 

take in i nput and leedback , and ad j ust so Lh t we can follow the 

rule proceslj and timeline. 

0 Okay . You were awar that the trial was -- i n thi s case 

was this week; correct? 

Xevin P. Carlin , RMR, CRR 
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A Yes. 

O Okay. It waa finalized on Monday, on New Year ' a Day. 

it prov·ded to plainciffs t'hat day? Are you, aware of that? 

A I'm not &ware of that. 

Q Okay. Are these new draft rules -- ere they publicly 

available nywhere? Can somebody look them up online? 

A We typically post the drafts through revi~ions on cue 

website . I dontt know if these are posted yet. I haven't 

cheeked --

0 Okay. 

Waa 

A to &n$ure that, but that's typiodlly the process that 

occurs. l\s revisions are released, they '' re posted. 

O Okay. But if I told you that th&y weren•t publicly 

av~ilab e, would tha- surpr 5e you? 

A I haven't cheeked. 

O Okay. Thank you for that, Ms. Odean. So, at least prio~ 

to this draf~ coming out, there were nine different 

preferencea -- programmatic preferences that were reeoqnized in 

the rules; Tight? 

A I believe chat '1 s corr&ct, yes. 

O Okay. But theo yeoterd~y or, excu~e me. When thio new 

draft came ouL~ ther was at nth programmatic preference that 

wae added? 

A 

Q 

Yes. 

Ok~y .. Did you approve this new prefe::-ence? 

Xevin P. Carlin, RMR, CRR 
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A Yes. 

O Okay. If you turn to page seven, I think ia where the 

preferences are . 

A 

Q 

Okay. 

A.nd I ' m loolc.:ng at pE.1ragraph ten. That'1$ the new 

preference , jus~ for the record; right? 

A 

0 

Yes. 

Okay. And it says, providers may grant preference to an 

eligible child b~sed on, and then there•~ a few different things 

here, but one of the~ is the child and/or family being a part of 

a apecifl.o commun ... ty , having specific competencies. or interests , 

o~ part · cipating i n a specific activity; is that right? 

A Yes. 

O Okay. But to claim th s preference, it lQokG like under 

subsect i on A thoro, ~hat the provider has to impose the same 

requirement on al participating children or families; is that. 

right? 

A Yes. 

O Okay. So, a provider can require all of tts chi l dren or 

tamili s to be part of 6 sp@cific commu~ity or hav apecific 

CQmpetencie~ or intere~ts? 

A Thy can. 

0 Okay. l just want to un~eretand what that mean~, 

Ms. Odean, if I could. Cou l d a preschool be jus~ for children 

in foster ca~e~ for example? 

Xevin P. Carlin, RMR, CRR 
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A Yes . 

O Because that would be part -- that would be part of a 

specific community? 

A Yes. 

Q Okay. Could a provider under this preference s~y that all 

of its children needad to be children ot veterans or curr&nt 

service metr.bers? 

A Poten~ially , yes . 

O Yeah. 

Right? 

A sure. 

Same reason; right? Part of a specific community? 

O Okay. Could it require all of its children or f~milies to 

be interesced in music? 

Yes. A 

0 Okay. could a school ba just or gender-nonconforming 

children? 

A Any preference was put in~o place ~o allow !or mixed 

delivery and different provider types eo be able to participa~e 

and be inclusive of the communities that they serve. tis not 

put in place to change the :aw of the nondiscrimination 

pt'ovision. 

O Yeah. And my ~uestion is just if you have a p£ov1der thaL 

wants to be for gender-nonconforming ~hildren, would this 

preference allow them to do that? 

A It would. 

Xevin P. Carlin , RMR, CRR 
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MS. CARRENO: Objection as to speculation. 

THE COURT: Overruled. 

TH~ WITNESS: So , again, che preferences as they are 

now so, we had the exhib ts of the form initially, which was 

our depQrtment re$ponae to he~ring from providers who ha~ 

different programmatic expeeta~ions thac they felt they wouldn't 

be able to particip~ce unless they were hortored. Those 

preferences didn•t negate the part of the law that ensures chat 

children aren't diseriminated against who historically have 

been . 

(By Mr. Davis) Right. 

¥eilh. 

Okay. Just to cl rify, so the school could be just for 

gender-nonconforming children, and th~t would not run ~foul of 

the part of the law prohibiting dlscrimlnat1on1 

MS . CARRENO: Objection to the extent iL 

mischaractel'.i:&es her testimony. 

THE COURT: You can bring tha~ out on redirect. 

TH~ WtTNESS: As with any of these, it would be a 

conversation to determine wh ther that was appropriate or not . 

But, ye~h. So, we would definitely look into it and follow 

through. As long as Lhere wasn•t discrlmlnation thaL was 

aligned to the antidiscrimination provision, they would be 

accepted. 

Q. (By Mc. Davis) Okay. Could a school under this 
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preference prioritize children of color fro~ historically 

underserved areas? 

A ~es. 

Q And then, again, the pretarenee says schools may grant 

preference to ~n eligible child base~ on the child end/or family 

being a part of a specific community. Does that include the 

LGBTQ com.-nuni ty? 

A Yes. 

O Ms. Odecm,, .shif~ing gears here . UPK • s .nondiscrimination 

requiremen~ , what you've been calling its nondiscrimination 

requiremenc , that's one of the quality standards that's set out 

in the UPK statute; right? 

A Yes. 

O ~nd the dep~rtment is allowed -- is it true that the 

dopartmcnt is allowed to pcrmic providors who don't meet quality 

standards to participate under some circu stances? 

A ~es. But it doesn ' t allow ~hem not to follow the law . 

Q To clarify -- wel l , strike that. If a qu~li~y standard is 

not heath and safety related, thi~k you agreed with 1our 

counsel earlier that the deparcment had discretion to make 

exceptions for tho$e quality s~and~rd~ on~ temporary ~~~is; 

right? 

Correct. A 

0 Does the statute specify which of Lhe quality standards are 

health and safety related? 

Xevin P. Carlin , RMR, CRR 
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A The s~a~ute defines healch and safety as a priority in 

alignment with licensing a~d in al1g~ment with the expectations 

of the aw. 1 understand that as the director of the progra~ to 

anaure a safe and healthy environment of learning for childron. 

Q Thank yo1,1 for that , M$ . Odean . My question wa$ does the 

statute tell the public o~ you which of the quality sl ndards 

~re heath and safety related, or i~ that something that you 

just are understanding yourself? 

A It doesn ' t specifically define that, e xcept for in 

consideration of national and local best practices, which thac 

would be a part of. 

O Okay. Has the department ever 1S$Ued any guidance as to 

which of the quality st ndards it und rstands are health and 

safety rel~ted? 

A Ihat•s what•s in process ~hrougb tho dcvolopmcnt of th 

standards. Then there will be guidance alongside that as well. 

Q So, not yet ; righ~? 

A correct . 

O Okay . t think you test·fted ea~lier that you view the 

nondiscrimination requir ment what you ive been calling th 

nondi~cr~mination requi~ement a~ health and $afety rel~ted; i~ 

that ~lqht? 

A Yes . 

0 Okay . When did the depar ment first determine that the 

nondis~rimination requirement was health and safety ~elated? 

Xevin P. Carlin , RMR, CRR 
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A I don ' t know that th re was a specific point in ~ime where 

that was a decisio~ point. Ha~inq participated 1rt, you know, aa 

a provider in the stakeholder -- in writing the bill , i t was 

al~&ys contemplated that that was a part of health and safecy 

from my engagement in that. 

0 

A 

No $p@e1£lc point ln t !.m 

Yeah. 

0 Okay. Have you ever issued any guidance document to the 

public saying the nondiscrimination requirement is a health and 

safety related quali~y standard? 

A No. Again, that•a -- the quality standards are in process, 

and certainly we' l continue to provide guidance as that 

evolve-». 

0 Okay. The nondi~crimination require~ent, it's not the only 

minimum quality standard tbat•s expressly sot out in the 

statute, is it? 

A It isn''t . 

Q Yeah. There are others? 

Yes. A 

0 Okay. Has the dep rtment determined that any of the other 

qu~lity $t~ndard~ that ar~ expres$ly ~et out in the ~tatute are 

health and saCety related? 

A We haven ' t written any specific guidance, but when you look 

a't other frameworks and have conversations wi th scakeholders, 

cectain:y hece the complexities of -- the overlap of health and 

Xevin P. Carlin , RMR, CRR 
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safety with positive learning environments , positive learning 

en9a9eme~ts with childcen and ~heir classmates , children and 

their educators . 

Q so, ha~ lt determined tha~ any of the other quality 

standard$ expresa y set out in the statute are not health and 

safety ~elated? 

A We haven ' t specifically defined them that way, but 

certainly ~here are differences between cognitive and academic. 

What we ' re really lO()king at with health and safety is the 

overall environment. And they all contribute, bu~ sorne 

specifically to , again, access to the program, and ~hen access 

Cor the child 1n the learning environment. 

Q so, you haven't made a specific determin tion that any of 

the other quality $tandard~ $e out in the etatute are or are 

not hca th and safety related except tho nondiscrimination 

requirement? 

A Correct. 

Q How did the department arrive ac its view that the 

nondiscrimination requirement was health and safety related? 

A Again~ I think chat was contemplated prior to the 

department. I th nk that in my e xperience in engaging in the 

b111 writing, that was iotenLionally w~ltten in to ensu~e ace ss 

to programs , but al$O being rea11y intention~l and thoughtful 

about children•s access to l earning once they •re in that 

c;:1as5room, and that they -- their social-emotional development 

Xevin P. Carlin , RMR, CRR 
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is dependen~ on their feeling safe and healthy and welcome in 

the env ronment that they ' re in so that they can gro~ and 

develop. 

Q 

A 

YQ~h. It was contemplated? 

It was p~rt of ~he conversotion in the bill- writing 

process. 

0 P~rt of the conversation. Okay. Why didn ' t it get written 

into the s&a~uce tha~ the nondiscrimination requirement was 

h~alth and safety related? 

A ~eah . I don't know that , because I wasn 1 c a bill writer, 

but I participat&d as a stakeholder. 

O Okay. Ms. Odean, even befo~e the UP~ statute, I think you 

may have agreed wi th your counsel , but I will just ask the 

que$tion anyw~y. Color~do child c~~e centers were ~ubject to 

health and satcty requirements bctoro UPK; right? 

A Yes. 

Q Okay. And but then you -- and that ' s the licensing 

requireMents? Is that generally where those appear? 

Licensing and Colorado Shines. A 

0 Okay. But I think you also te~tifi de rlier th t ~afety 

i~ ~ore than licen$ing ~equ-rement~; is tn~t ~ight? 

A Yes. 

0 And I think you testified something like in a really 

thoughtful way, that was called out in Lhe l aw. Do you remember 

saying that? 

Xevin P. Carlin , RMR, CRR 
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A I do. 

O Where specifically in the law is it called out that $~fety 

goes beyond licensing requiremen~s? 

A Again, I can't point to a specific citation. I can review 

the 500 page~ where ~h~t 1 ~ my understonding, but whet I 1 ~ say ia 

lhere rs the requl~em nts o! licensing for sar cy, and there's 

the requirement~ of he~lth and s~fety for the environment. And 

chat's my understanding, having been a provider, and as we 

develop these qua ity standard rules to support providers. 

O ~ou test·tied a bit earlier wich your counsel about what 

the statute means when it says this or that , but you wer en't 

pat't of' ·the general assembly when the statute was passed, were 

you? 

No. A 

0 And you havon•t talked to all the moff'l>ors of the general 

assembly about what the statute means , have you? 

A No . 

Q Okay. So, when you were waking those -- when you were 

g ving the~ testimony, you were testifying about your 

understanding; right? 

1\ 

0 

A 

0 

Yee. ~nd wh~t i~ written . 

Your understanding of wha~ 1& wEitt n? 

Ye~h. 

But for providers , is it your understanding Lha~•s binding 

on them, or is it what the sta~ute says that is binding on 

Xevin P. Carlin , RMR, CRR 
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providers? 

A The law ls binding for all of us. 

Q ~eah . 

Ye~h. 

The lew, but not your ~nderst~nding; right? 

A 

Q 

A 

0 

well, and how w operaLionall2e and implement the program. 

Okay. But not your testimony here today. That's not 

what's binding on all providers ; right? 

A I ' m not sure what you ' re asking. 

O I can move on. So, I wan ~o circle back to the health and 

safety regulations that pr&d&ted UPK, some of them in the 

licensing requirements like we were just discussing~ Does the 

dep rtment make those regulations available to providers1 

A 

Q 

The licensing regulatione? 

Health and sa!cty roquircmcnts that prodatcd ueK. 

A The department programs who operate Co1orado Shines and who 

operace licensing make those available ~o providers1 yes. 

Q Does ~he departmen~ itself have a part of its website 

specifically about nealth and safety requi ements? 

A r•m not aware. 

0 

A 

Not awcire? 

One way or the otherf yup. 

0 Okay. All righ~. Just to be clear, we've been t~lking --

or you talked with your counsel a lot about the 

nondis<:rimination provision in the lJPK statute . I '' d like you to 

Xevin P. Carlin , RMR, CRR 
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take a ook at exhibit 13, if you could, and just let me know 

when you're there. It will be in your binder, I think in tha 

first volu~e. Take your time. 

A Exhibit 13? 

Q Ye!!J . 

Okay. A 

0 ~nd if we could turn to the second page, fourth bull~t 

down . s ~hat what you and your counsel were r ferring to as 

the nondiscrimination cequirement? 

A The fourth bullet says about a studen~ withdrawing? 

O Excuse me. ~•m sorry . If you look under the heading, 

quality assurance, sort of midway down the page, and then the 

fourth bullet down from that. 

A 

0 

Could you repea- the que~tion? Sorry. 

Yos. Is that the one beginning, rcqui cmont that each 

preschool provider, is that what you and your counsel were 

referring ~o as the nondiscrimination requirement? 

A Yes. 

Q 

A 

Okay . Could yov please r.ead it ou,t l ouid, Ms. Odean. 

Requir ment that e4ch preschool provider provide eliqibl 

children en equol opportunity ~o enroll and receive p~eochool 

se~vices r gardless of race, thnici~y, religious affiliation# 

sexual orientation, gender identity, lack of ho~sing , income 

level , or disability, as such characteristics and circumstances 

apply to the child or the Child's family. 

Xevin P. Carlin , RMR, CRR 
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Q Does ~he word ~discrimina~ion" appear anywhere in that 

provision? 

A No. 

Q Does it $4Y ins~e d that providers have to provide an equal 

opportunity to enroll, regardless of1 and then a list of 

protected characteristics? 

A It does say thac. 

0 So, similarly, I would like to cake a look at ~he scatu~e 

again. If you could turn to Exhibit 61. This is in defendants• 

exhibit binder. :•m sorry for all ~he binder flipping . 

A I believe it's on the screen. 

O Great~ Th~nk you. Is this 67? Give me one moment, 

Ms. Oden. scroll down a little further. There we go. Than 

you fo,r your patience. If you look. at 5ubsection B there, is 

that the part of the statute that you and your couns&l wore 

referring to as the nondiscrimination requirement? 

A ~es. 

Q Okay. And do you see the term "discrioination"' or 

~nondiscrimination~ OT ~ant idiscr minatton~ jn that provision? 

A No. 

O You testified earlier tha~ thi~ provi~ion was de$ gned to 

p~oLeet group& that have bee~ h1sLorieally dlserlminated 

against. Do you remember that? 

A 

Q 

Yes. 

I.f you look at the provision now, does it sa.y that? 

Xevin P. Carlin, RMR, CRR 
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A It doesn't. 

O Are you aware that catholics have historically been 

discrim·n~~ed aga·ns~? 

A 

Q 

No. 

Yo~•re not aware of it; right? 

MS. CARRENO: Objection. Asked and answered. 

THE COURT: Overruled. 

THE WITNESS: Not specifically. 

Q. (By Mr. Davis) Okay. ~s. Odean, you were di~cussing the 

ma~ching process earlier. And I think the general idea is that 

provider$ are requ~red to accQpt the matches unlegs one of the 

programmatic preferences applies; is that right? 

A Yes. 

O Okay. And then I just said the preference~, b~t the 

dopartmcnt has sov ral programmatic prctcrcnccs that arc 

exceptions from that genera matching requirement; right? 

A We have preferences to ~he algori~hm ~o ensure mixed 

delivery, yes. 

O Okay. Thank you. Do you know how many provjders have 

claimed at least one of the pr ferences? 

I believe it's ~bout a thousand. 1\ 

0 About a thousaod? IC I told you that ln your inLerroga ory 

re•pon~e$, you said the numbe~ was 1,091, at le~~c at th~t tim~, 

would chat sound about right? 

A Ok~y .. Ye5. 

Xevin P. Carlin, RMR, CRR 
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Q Okay. And the department has also allowed providers to 

request other preferences besides the ortas that were recognized 

as programmatic preferences; right? 

A Yes . 

Q If we could ook at Exhibit 31, and this wi11 be back in 

the plai~tifr~• bi~d r , or maybe on th screen mom ntarily. I 

think it ' s on your screen now, M~. Odean. 

A Okay. Thank you. 

O Do you cecognize thia document? 

A ~es . 

O Ia this a document that allowed providers to request other 

exceptions to the matching process besides the programmatic 

preferences? 

Yes. A 

0 Okay. And if you look at the end o! the document, we'll 

scroll down , under e xception requested, it gives e x amples of the 

different kinds of preferences that someone might request using 

thi& form? 

Yes . A 

0 Okay. And one of theae is my location only serves teen 

mom$ enrolled at a neighbor~ng high $Chool ; !~ th~t right? 

A Yes. 

0 ~nd one of them is my oc~tion on1y serves children with 

specific disabilities ; is that righ~? 

A Yes . 

Xevin P. Carlin , RMR, CRR 
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Q Did the departmen~ in fac~ rec ive some requests for ocher 

&xc•ptio~s under this form? 

A We did . 

Q And it considered those requests on a case-by-case basis ; 

right'? 

A Yes. 

O ~nd i~ granted some of them; right? 

A Yes. 

O If we could ~ook at £xhibit 36 . ls that the wrong e xhibit? 

34 . 0o you recognize this document , Ms. Odean? 

A Yes. 

O Is this a spreadsheet showing the depa tment ' s responses to 

excepcions that were requested by way ol chat form we were 

looking at? 

A Yes. 

O Did the department grant an e xception requeated under the 

form al owing a provider to only accept fully- vaccinated 

children? 

A 

0 

l don ' t reca l specifically. 

Okay. But if on this spr adsheet , in the approved column 

it ~ay~ yes , it would be yo~r ~e~timony tnot thot e xception wa~ 

9£antecl? 

A 

0 

Yes. 

Okay . All r i ght. lf we could flip to Exnibit 23 . 

Ms . Odean, the parties have stipulated that this is an authentic 

Xevin P. Carlin , RMR, CRR 
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copy of a ne~s article ~hat has some quo~es from Governor Polis 

in lt. Do you see that that ' s what it is? And Mr . Reaves can 

scroll through it. 

A Yes. 

Q ~nd you see tha- the erticle appe~rs to be about this 

la~suit ; is th t right? 

A Yes. 

0 Okay. Do you see where Governor Polis is quo~ed as 

saying -- and it's right there on the firat page, Nick . I think 

our focus has always been kids first~ of course no 

diacrim nacion, serva everybody if you want to take public 

Cunds. Do you see that? 

A I do. 

0 

A 

Do you agree with th~t statement? 

certainly it's grc t to soc prosehool0rs goin9 into 

program, and I would say I agree that we want to serve ~s many 

eligible children and have an inclusive mixed-delivery model . 

But I can 1 t I'm not -- obviously I'm not the governor and 

can • t speak to the intention or meanJng ot what he ' s saying. 

O sure . I'm asking , here is what he ' s aaying , and 1 1m asking 

do yQu ~g~ee with it? 

A Yeah. But I don•t know beyond the context or a quole ta en 

out of concext what the me~ning is. So, I can say ~hat I do 

agree chat we' re excited about children . We ' re excited to gee 

a~ many participating. we • re excited to get as many providers 

Xevin P. Carlin , RMR, CRR 
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participating as possible and get the funding ou~ in service of 

families , and certainly we will follow the law on the 

antidiscrimination provisjon. 

Q Thank you for that. Do you gree, serve everybody if you 

w~nt to take publ;c funds? Do you agree with that idea? 

A I would ask him what hem ant by thaL specifically lo 

under~tand what he ' s referring to specifically there. 

0 If he really meant everybody, you would disagre ; right? 

A I don ' t know that . I interpret it as this is a voluntary 

program; right? So, Universal Preschool was set up as voluntary 

for families and voluntary for provid&rs . 1t•s not mandated. 

If we had chosen a mandated system in Colorado , it would likely 

be simil ar to K-12 , where you ' re required to ttend first grade 

through -- or have a documented way that you 're achieving that 

education. 

This is voluntary. So , I believe that ' s what he ' s 

referring ~o . Again, I don't know, but I would say I do agree 

that it should be voluntary. Families can choose to participa~e 

or not , and so can providers . And we want ~o provide as many 

opportunities lor bo~h ~s possible. 

O Yeah. I see what yQu ~ean by "volunt~~y .w He ~~yu, if you 

want to Lake public funds f but I want to focus on that tirst 

part . He says, ~er~e everybo<iy if you want to take public 

funds. Do you agree with that? 

A I believe if people choos~ to participate, they should have 

Xevin P. Carlin , RMR, CRR 
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access , yes. 

O And if providers choose to participate, they should s•rve 

everybody? 

A In alignment wi~h the w. Mm-hmm . 

Q Okay. Th~nk you . Ms. Odean, your lawyers in this case 

h ve compa~ed this lawsuit to cases involving academies in the 

1910s that were ~egregated based on race. Are you aware of 

t.hat? 

A 

0 

A 

0 

Yes. 

Do you agree wi~h that comparison? 

llny sp&cific 

¥eah. Do you think that 

MS. CARRENO ; Objection, You Honor, to the extent 

that th s calls for~ legal conclusion from thi~ witness. 

Ma. DAVIS: I ' m not asking tor comparison to 

precedent. I ' m asking about the facts. 

TKt COURT : lt 1 s a cloudy area, but he's not asking 

her for that reason, a~d it wouldn•t be accepted as evidence of 

that reason , but it would be 8ccepted as evidence concerning the 

beh vior of the administrators in adJ'Diniscerlng the act, as to 

whet they do. So, the objection i3 ove~r~led . 

MR. DAVIS: Th nk you , Yo~~ Honor. 

THE WITNESS: In tha~ regard, l haven't gone th~ough 

our actorneys • comparison and compared it to our program and 

made programmatic decision$ at this ti~e . I recognize that they 
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u~ilized tha~ as par~ of the planning for this trial , bu~ not 

specifieally for the de&iqn of the proqra moving forward or how 

we would i"~egrate or consider ~hose . 

Q. (By Mc . Davis) Yeah. Yeah. Thank you for that. And my 

que$tion is re~lly about the comp~ri$on between the schools. 

so, you hard st. M ry's and Wellspring tesl l ly yest&cday about 

their enrollMent practices ; right? 

A Yes. 

O Kith r~spect to sexual orientation and gender identity? 

A ~es . 

O Do you think that those pr&school~, given those enrollment 

practices, a~e simi la~ to segregatio~ist academies in tne 1970s? 

MS. CARRENO ; Objection, You Honor. To che ektent 

that there •~ not foundation that $he underst~nds e xactly what 

Mr. Davi s la reforring to. 

THE COURT : It goes to the credibility of the witness. 

Overruled. 

MR . DAV S : Thank you , Your Honor . You can answer ~he 

question . will reask, if yo~ ike. 

THE WITNESS: That would be great. 

Q. (~y Hr. Davi$l Su~e. You heo~c the testimony yeste~day 

of St. Mary•s and Wellsprinq about their en~ollmen p~actloes; 

right? 

A I did . 

Q Specifically with respect to sexual orientation and gender 

Xevin P. Carlin , RMR, CRR 
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identity? 

Yes. A 

Q oo you thi nk th~t those preschools, given those enrollmenc 

practices, are similar to segregationist academies in the 1970s? 

A I don ' t believe t•m on expert on either. What I would $ay 

from the testimony I heard yest erday 1& as a progra~, we need Lo 

consider what we have in the law that w~ ,, re implementing, 

including ~he ant i discrlmination provision , and ensure that if a 

child is in a preschool setting of a participating provider, 

that it's safe and healthy for ~hem to be able t o engage, and 

that it isn't -- thac aafe and healthy isn't compromised by 

cli$Crim. nat.ion. 

Q so, the probl em wi th St. Mary•s and Well spri nq is j ust the 

law. It's the antidi~crimination provision that's your problem 

with their practices? 

A I don ' t fully know all of their practices . I cert.ainly 

learned a lo~ yesterday, as you pointed out. But since that ' s 

our focus in this conversat i on, that would be obviously 

something that we would have to consider., 

Q Yeah. If chere were no antidiscrimination provision in the 

law, you would be okay with them pa1:ticipet1..ng in OPK? 

MS. CARRENO: Objection. Speeulat en. 

THE COURT: Overxule~. 

TILE WITNESS: It. i s in th law, and 1 believe it's 

intentionally in the law to ensure that children have a safe and 
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healthy environment, and I do agree with chat. 

o. (By Mc. Davist Yeah. 

their participating; right? 

so , the !aw i& the obstacle to 

A 

Q 

A 

Is that & question? 

Ye!!J. 

IC they•~e choosing to disctlminate, 1L is . 

O Okay. In defending you in thi~ case, your 1awyers have 

also cited studies about the impacts of bu lying and 

stigmatization on LGBTQ childrQn. Are you aware of that? 

A I am. 

O Do you agree that the policies that you heard about from 

the pla:ntiffs ye!!Jterday, that those are akin to b~llylog and 

st1gmat i ~at.ion? 

A Poten i~lly. 

O Okay. Thank you. Ms. odcan, l we could look at 

Exhibit 20. Me and my colleagues can get that pulled up . Do 

you recognize this document , Ms. 0dean? 

A I do. 

Q Does it well , vhat is it? 

A so, when a family is in our pplication system, nd they 

choo~e and rank provide~~ befo~e they ~ubmit ~n applic~tion, it 

shows what ptelete~ces those providers mighL have. 

O Okay. Why doe• it show those preferences? 

A so that families und rstand and are making an informed 

choice about the provider that they ' ve listed. 
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Q Okay. Thank you. Are licensed child care providers 

subject to licens ng requirements? 

A ~es. 

Q And does the State someti~es racetva complai~ts about 

licensed child cere provider$? 

A 

0 

A 

Yes. 

Does it keep records of those complaints? 

Yes. 

O Do schools associated with the Archdiocese of Denver hold 

child care licenses? 

A I can ' t speak to if they all do , but they certainly have 

licensed provide~s. 

Q some c:10? 

A 

Q 

Yes. 

Has any of thoso sehoo s over been the subject of a 

complaint from an LGBTQ-identifying family? 

A Not that I ' m aware of. 

Q What about from any other person allegi~g LGBTO 

discrim! nait:f.on? 

A Not that I 'm aware of. 

O And you're saying nQt thac t•m owore of, but to be clear, 

you•ve l ooked through these complaint ~ecords fo~ purposes o! 

this cese; right? 

A 

Q 

Yes. 

And in those complaint record$ , there is no such complaint 

Xevin P. Carlin, RMR, CRR 
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of the kinds that I just described? 

A Yes. I'm just not al censing specialist ot' on the 

licensing ~eam. 

Q YQ~h. I unders~and. -hank you. 

A Ye"h. 

0 And to be clear , the Archdlocese•~ license prov!ders , you 

said you weren • t sure if they ~11 had 1icertaes, but St. Mary ' s 

and Wel spring do; right? 

A They do. 

O Do you recall how long "ellspring has had a child care 

license? 

A I don ' t. 

O St. Mary? 

I don •·t rec~ L A 

0 Okay. Ms. Odoan, arc you aw ro that thcro•s a preschool in 

Buena V~sta called Darren Patterson Chriatian Academy? 

A I am.. 

Q And that school is part1cipa~ing in UPK; right? 

They are. A 

0 so, the department is providing UPK funding on the ~a.me 

ba~i~ o~ oche~ provider$? 

A Yes. 

0 Ms. Odean, you teetified earlier that the provision of the 

provider agreement that we've been calling paragraph or 

provision 18B. that that was going to be removed from future 

Xevin P. Carlin, RMR, CRR 
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versions of ~he provider agreement; is that right? 

A Yes. 

Q And l ~hint you said that ' s because the department has no 

authority eo regu ate the h_ring practices of fa~th-based 

provide,rs? 

A It's not our intent on Lo re9ulat the hi£in9 practices, 

because there ' s laws in pl~ce th~t do. And we h~ve workforce 

credentialing componen~s that are a pare of licensing; and 

that • s our priority to ensure. 

O I do ~hink you said the word ~authority.fl Are you walking 

that baek now, or 

~ No, 1 rm oot . 

Q so, no authority to -- sorry. Excuse me. so, no nuthority 

to regu ate the h ring practices of faith-based providers. 

A With t.he unders ... anding that there arc laws 1.n place that do 

regulate that , and that ' s not our agency or department ' s role. 

Q Thank you . So, provision 189 is not only bein9 removed 

from next year 4 s agreement , bu~ you wouldn't e xpect it to ever 

be put back in; r ght? 

A correct. 

O Can we flip back to Exhibit 11. I ' m looking ~t ~ubsection 

c , a~d thank you ror your patianee, Ms. Odean. 

Yes. A 

0 the provision scarting, no~hing in these rules shall be 

construed, and it goes on. 

Xevin P. Carlin , RMR, CRR 
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Yes . 

Would you mind reading that for the record. 

Nothing in these rules shall be const ued to affect an 

al1gible preschool provldar's right to engage in 

private y-f nded1 inherently-religious accivity or affe~t the 

l~dep ndenc or eligible preschool providers, !deluding any 

right~ protected by the Colorado and U. $. Constitutions and 

applicable law . 

O Tnank you . When wa~ this provision added to the d r aft 

regulations? 

A I don ' t reca l che specific point in tlme when it waa 

added. 

O Okay. But betore thi~ version that was just finalized on 

New Year ' s Day, it wasn ' t in the prior draft that was released 

to the public; right? 

A I don •t think so . 

Q Okay. So, this is the firs~ time it ' s been put in f~ont of 

the Court? 

A 

0 

1\ 

0 

from? 

A 

Yes . 

Were you involv din the decision to add this 9rovi~ion? 

I wa.s .. 

Can you tell me where the language fo~ this provision came 

I can ' c remember where the specific language came from, buc 

I will tell you the intent was to ensure that providers -- let 

Xevin P. Carlin , RMR, CRR 
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me start over . 

0 Sure. 

A So, this was -- ~his was che inten~ to put this in with the 

intent to ensure our providers knew that they could follow their 

programmatic e xpecta~!ons and decisions, and with the ~ssu~aocea 

that, rega~dless or che tlme of day , £or ex mpl&, they could be 

£o1lowing through with that part1culac program, and that we 

wouldn•t be separating out wha~ was universal preschool . And 

raally to be thoughtful , again, about the uniqueneas that 

providers bring, and be inclusive of mixed delivery and specific 

models thac might be in plaee tor quality. 

O Got i~. So , the intent wasn't to give an exception to the 

nondiscrimination requir ent; right? 

A 

0 

Correct. 

Okay. so, you hoard St. Mary•s and wollsprin9 1 s witnesses 

testify yesterday about their enrollment practices with reapect 

to sexual orientation and gender identity; right? And so ~his 

exception wouldn't cha~ge the requirements of them one way or 

the other with respect to those enr.ollment practices; is that 

right? 

A The rule d0esn 1 change thet prov1sion of 

antidlsc~imination, beeaus& that'& in the law. so, Lhe rule, 

the departm~nt can't or a provider handbook can ' t change the 

law. 

Q So, this provision in subsection C doesn•t change whether 

Xevin P. Carlin , RMR, CRR 
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St. Mary•s and Wel lspring ' s enrollment practices are allowed or 

not aliowed under the UPK program? 

A Correct . 

Q Thank you. Ms. Odean, you testified a lot about how tho 

department ie subject to the law, can ' t change the law . You 1 r e 

re!errlng ~o the UPK statute; riqht? 

Yes. A 

0 Are you aware ha~ the department is also subject to the 

United States Constitution? 

A ~es . 

O Okay. so, is ic your understanding chat if the UPK statute 

requires one thing, the o.s. Constitution requires another, the 

dep rtment would have to fol low the United st tes constitueion, 

right? 

MS. CARRENO: Objection. Legal conclusion. 

THE COURT : Sustained. 

MR. OAVIS ~ So, you ' re not --

THE COURT: That's what wetre here to decide, ultima~e 

question . Whether the pract ce of the Sta~e, accordtng to its 

statute and its public referendum, me ts the requirements of the 

E'ir~t amendment.. 

MR. DAVIS: Absolut ly, Your Hono~. 

THE COURT: tt•s not a qu~stion for a witness to 

answer. 1~ •s !or me to answer . 

MR . DAV!S : Fully agree, Your Honor. 

Xevin P. Carlin , RMR, CRR 
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TH£ COURT: All righ~. 

MR. DAVIS: can I try reph~asing the question one more 

time, and if you sus~ain an objection, that's okay? 

Q. (By Mc. Davis) Ms. Odean, what I'm asking is not what the 

U.$. Constitution requires. J tm just s~ying if there were a 

difference in what th statut required and the constitu~ion 

required, would the department h~ve to follow the Con.stit\ltion 

or the stat.u1:e? 

MS. CARRENO: Same objection. 

TH£ COURT~ That's the same ques~ion. Sus~ained. 

MR. DAV:S: Okay. Thank you, Your Honor. 

o. (By Mr. Davis) Exhibit 71, these are the draFt new rules. 

We've discussed it several times; right, Ms. Odean? 

Yes. A 

Q Ihcso dr ft prclorcncos , you view them as consistent witb 

the UPK statute; right? 

A I do. 

Q Okay. Also, the definition of •congregation• in the draft? 

A Yes. 

MR. DAV!S: If I could confer ~ith my collea9ue~ to~ a 

moment , Your Honor? 

THE COURT: Yes. 

MR. DAV!S: Just~ few more questions. 

o. (By Mr. Davis) Ms. Odean , l believe you were testifying 

ea~lier about one of the reasons the department wanted to allow 

Xevin P. Carlin, RMR, CRR 
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for continui~y of care pr ferences is because of che importance 

of conti~uity of care for children; right? 

A 

Q 

~es. 

And their families? Do you think that access to & 

religious education i~ also import~nt fo~ religious children and 

t.heir Camille~? 

A I doll ' t want to speak on behalf of families, but I would 

say we have heard from providers and families that continuicy of 

cace in that setting is important to them. 

0 

A 

Okay. Hore important than access ~o religious education? 

I don ' t -- I haven't had ~hat specific conversation about 

priorities that a specific family might have in that regard. 

Q Yeah. I'm asking for your view, Hs. Odean. 

A Co\lld you state it ~gi:lin, theo? 

Q Suro. Is contin ity of care more impo tant tor families to 

have access to than access to religious education? 

A I would say concinuity of care is more globally applied. 

That.•s something that. is important. regardless of set.t. i1'g . so, I 

wouJd say that weighs pretty heavily, yeah. 

Q 

1\ 

Okay. More heavily than access to rel giou~ educ~tion? 

Ye~h. I don't -- in o~r progrom, it i~n't ~bout th~t 

p~iority. IL's about ace ss to mixed delivery, and continuity 

of care i• expected in ~11 of those settings, where religious 

educa&ion isn't. So, our focus has been on operacionalizing 

what we've been charged with, which isn't religious education in 

Xevin P. Carlin, RMR, CRR 
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the setting or the priority of that. 

O You test1fied earlier that some of these preferences arose 

because the depaTtmeot leaTned from pr.ovide s that ~hey wouldn ' t 

be &ble to partic pa~e unless ehey got a preference like that ; 

right'? 

A co.rr ct. 

O Okay. But in this lawsuit and then yesterd~y, you heard 

st . Mary's and Wellspring Catholic Academy saying ~hat they are 

not able to participate unless they get an exception like the 

one they reques~ed; right? 

A I he&rd that r yes . 

O Okay. But the department gEanted so~e preferences when 

told by providers that they wouldn 4 t. be able to p rt.ici;pate,. but 

it has not granted Well$pring ~nd St. Mary "e request ; right? 

A Ihat•s correct. 

MR. DAVIS: Nothing further, Your Honor. 

TKt COURT : Okay. Jus~ a minu~e , please. I have to 

look at somethinq . one of the burdens of this office is having 

to a,t end judges • mee't i ngs , the vi ta 1 i ty of wh t ch is subject to 

rational di.sput , buc attending is not ~ubject to dispute. so, 

t have to rece~~1 and I don ' t want to say you have ~even minutee 

and then come back again {or th rest o! it. I think it mak s 

more sense that we recess until 12:lS (sicJ , and then you do the 

cross examine -- or ~her direct examination . Yes. 

MR . WHI~EHAIR: 1 : 15, Your Honor? 

Xevin P. Carlin , RMR, CRR 
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TH£ COURT: 1 :15. Can we do that? All right. We 

will stand in rece•s until · : 15. 

4Recess at 11 : 53 a.m. , unt i l 1 :19 p . m.) 

IHE COURT: Ready to proceed? 

MS . C~RRENO: Yee . Thank you, Your Honor. 

Ml),J:uc~ BXANIBATlON 

SY M.S . CARRE.NO 

0 

A 

And welcome back, Ms . Odean. 

Thank you . 

0 Duri ng your cross exami na~ion earl i er today, you were as ed 

a number of quest i ons about the rule-making proc•ss and the 

proposed rules in this case; i s that correct? 

A Yes. 

O W~s the rule-roaking procese for the quality $tand~rds 

contempl ated prior to this awsui t? 

A Yes. 

Q And why was i t contempl ated prior ~o ~hi s lawsuit? 

A Because i t was ~he expectat i on of the proqram ~o set 

quality standar.ds ~n rule in s~atute. 

O ~nd as an w d pa~tment , is th rule-making fo~ the quality 

st~ndard$ and Qther rule~ an ongoing proce~~? 

A Yes. 

0 Doe$ the depart~~nt continue to refine and ~d j u~t its rules 

after t.hey •·re proposed? 

A They can. yes . 
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Q And is ~hat also ~rue after rules are adopted? 

A Yes. 

Q And are ~hese rules following the same rule- making process 

that al of the other Department of Early Childhood rules are 

following and have been fol~owing? 

Yes. 

A.nd why is th~t? 

A 

0 

A The rule process has been est blished. 1c•s not a program 

process. It's a department process to have the rules advisory 

council and a rules pTomulgaeion process in place for the new 

department. 

O You were also asxed a number of questions abo~t the 

~congregAtion• defl ~itton and che laith-based provider 

prefe~ence. So, talking about the congregation pre~erence in 

these rules , those arc just proposed rules at this point; 

correct? 

A That ' s correce. 

Q And is i t. possible that the definit.ion of "congregation'" 

can change before · t ' s a,dopted e i ther later this month or 

sometime n xt month? 

1\ 

0 

Th~t•s correct. 

And can Catholic providers or any o he~ faith-based 

providers contin~e tc m~ke auggeeted ~hanges to that definition? 

A 

Q 

Yes , t.hey can. 

And is the department open to listening to that feedback 

Xevin P. Carlin, RMR, CRR 
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and those suggestions? 

A Yes. 

Q Why is th~t? 

A Again, it 4 s a part of thaw authentic rule process and to 

honor th~t with integrity . It ' s inclusive of et~keholder input 

and r edback throughout the process. And LheR also I would say 

~a the director of the program, it h~3 beert a priority to ensure 

that co:lective voice tha& developed the program continue 

thcough, and at:. you'' ve heard it been said, that it • s our aim as 

a new state department not to 1:>e t.op-down~ but rather alongside 

our stakeholders and provider~ in order to aerv&. 

O ~nd those sta~eholders include faith- based providers? 

A Yes. 

0 You were al~o asked about the purpose of the faith-based 

providor prcfcrcnco. Is the purpose of that preference co allow 

providers to discriminate on the basis of religion? 

A No . 

Q What is the purpose? 

A The purpose is to be inclusive of providers tn miKed 

delivery and the programs that they bring for fa.milies in that 

CQmmunity, and continuity of care. 

o And you we~e also asked abouL whethe~ faith-based providers 

get to define their own congregations. Why do faith-b~sed 

providers get to define the members of Lheir community? 

A That ' s something we wouldn "t know at the state level . And 
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so faith- based providers are consid red faith- based providers 

because they attest to being so , and that prefe~enee for 

fa i th- based providers -- the word ~congregat · on , • for example, 

waa used to be as expansive as possible so th t faith-based 

providers could define their community in the way that they 

h ve. 

0 Is ~ny faith- based provide~ allowed to di$criminate on the 

basis of religion or rel i gious affiliation? 

A No. 

O Why does the department no~ consider the congregation 

preference a workaround or a way to allow providers to 

di$Crim. nate oo the ba$1S of rel i gion? 

A It l s about. an ittelusive community,. and beil'\g able to 

ensure that providers c~n continue to serve the communities th~t 

they havo served, and famil i es ean continue to participato. 

O If the department learned that a provider was utilizing the 

congregation preference in a discriminatory way , would the 

departmene invest i gate the use of the preference in that way? 

A Yes . 

O ~nd why would the department do th&t1 

~ To ensure that we•~e e-1 following the e xpectetions ~et 

fo~th for us in the law. 

0 

A 

Q 

Would that be true for ~11 of the preferences? 

Yes. 

What was the purpose of not just the congregation 

Xevin P. Carlin , RMR, CRR 
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preference, but all of the preferences? 

A The purpose of the preferences came about becau$e of the 

sys~em's use of the deferred •cceptaoce algorithm, which wes 

which is an al(Jor.ttur. for a lo~tery matching. That specific 

algorithm didn't con$ider mi xed delivery or early childhood 

enrollment , for example; but is an accepted lgo~ith.m Co~ a 

lottery macch. 

And so the weigh~s that are provided or the preferences 

that are provided are to honor the unique program we have in 

Colorado and the expectations a~ound mixed delivery. 

O ~nd can providers use a~y of the preference~ in a way th4t 

discrim.nates 1n violation of the statu~e? 

A The preferences are an e~ception to ~he algorlcho, not to 

the lc1w. 

Q And so I also want to direct your attention to some of tho 

questions and hypotheticals you were asked about earlier on 

cross examination. Do you remember getting some hypothetical 

questions about scenarios earlier today? 

Yes. A 

0 ~nd do you rem mber being asked about students of color, 

g~nder-nonconforrning $tudent$? 

A Yes. I rememb r. 

0 Have you ever received any of tho$e types of request$ for a 

preference on those bases before? 

A No. 

Xevin P. Carlin, RMR, CRR 
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Q And you were asked a number of hypotheticals and expected 

to answer tho~e hypothetica.s on the fly thi$ morning. If you 

clid encoun~er a .si tuation l i ke ,:hat, how wou,ld the department. 

typlcal-Y address those types of requescs? 

A A$ a new ~equest, as a new program, we would h~ve ~ 

conver~aLlon as a department wlth our leadership team, nd 

likely with our attorneys to determine what the next steps would 

be. 

O And why would you do that? 

A Because it is tied to the law, and because it ' s new. 

O You were asked about the poss1bility of a request from a 

preschool that serves onl~ African Ame~ican children. Has the 

dep rtment ever received a request from a provider ~o turn away 

white children? 

Ma. DAVIS: Objection. Misstates tho question, Your 

Honor. 

TKt COURT: ~ou may conduct a suEcross on ~hat point 

if you ,nsh. 

Q. 

A 

0 

MR. OAV S: Thank you, Your Hono~. 

THE COURT: Go ahead. 

(~y H$. C~rreno) 0~ you need me to repeat the que$t1on1 

Yes. 

You were asked about the possibility of a reque~t from a 

preschool ~hat might serve only African- Alr.eri can children. Has 

the department ever received a request from a provider to turn 

Xevin P. Carlin, RMR, CRR 
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away white children? 

A No. 

Q And you were asked abou·t ~he possibility of a 1".equest from 

a preschool that $Grves only gender-nonconforming children. Bas 

the depQrtment ever ~eceived a request from a provi~er to turn 

away cisgender children? 

A 

0 

No. 

You were asked about the possibilicy of a request from a 

preschool that serves only LGBTO children or LGBTO families . 

Has the department received a reques~ from a provider to turn 

aw y straight chi dren or families? 

~ No. 

Q And had you ever thought about thos possibili ies prior to 

thi!!J morniriq? 

A No. 

O And if you were asked any of those hypothetical scenarios 

or questions , what would you do? 

A Again, I wou d go to our senior leadership team and to our 

attorneys to determine the appropriate process and next steps. 

O Is that ho~ th de?artment typically makes decisions around 

the prefer;ence3? 

A Yes. 

0 Would you consult with any oth~r people within the 

department before making chat ~ype of deter~ination1 

A I would. 
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Q And if during going through tha~ process of analy~ing one 

of these requests the department learned that any of the~e 

hypothetical situations weTe in violation of the law, would the 

departmen~ allow a provldar to utlliza those? 

A Not if they were in violQ-ion of the law. 

0 And I want to turn back to questions around the pr f&~e~ces 

~!lowing providers to prioritize low-inQo~e childr~n or children 

wi~h disabilities. You had talked about on direct ~hat the 

statute specifica ly directs t.he department to prioritize those 

children from low- income families or those children with 

diaabilities; is thac corr&ot? 

A ¥es. 

O And can you describe -- can you describe what chat means? 

A My under~tanding i~ that ~eans we as a program and a~ a 

dopartmcnt have to ensure thoso children have access to a 

high-quality setting for Un~versal Preachool, and &pecifically 

that we don•~ diminish the access that they had in the previous 

s~ate-run program, but that we continue to serve and are able to 

meet those children•s needs specifically . 

O And those eh ldr n are specifically identified in statut? 

1\ 

0 

They are. 

You were lso sked about a &chool thaL only serves a 

community of teen moms. Would the department investig~te the 

decision of a provi der Ir it refused a ceen dad access to ~hat 

preschool solely on the basis of his gende~? 

Xevin P. Carlin, RMR, CRR 
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Would we investigate? 

Yes. Would you invest gate the decision to not &erve a 

person solely on the basis of his gender? 

A If & father of a child in that program was denied access , 

we would investigate. 

MS. CARRENO: And, Your Hono~, just one moment to 

confer? 

THE COUR1: Yes. 

MS. CARRENO: Those ar~ all the questions I have on 

redirect, ¥our Honor. 

THE COURT: Thank you. Do you want to do a surcross 

01\ that point? 

Ma. DAVIS; No, Your Honor. Thank you. 

TRE COURT: You may st~nd down and relax. 

THE WITNESS: Thank you. 

THE COURT: Next witnea s, please? 

MS. RUST: Your Konor, our next witness is the wi~ness 

we asked to appear virtually. so, I don 1 t krtow, we might need 

about five m nutes to make sure she is on. 

THE COURTROOM DEPUTY: I ean just dial hr in no~ if 

ehe•~ ~t the --

MS. RUST: She should be on standby, yes. 

THE COURT: She t s on the scceen now. Can you tucn 

down &he volume a bi~ for me? 

THE COURTROOM DEPUTY: It ' 5 fine now. And, actually , 

Xevin P. Carlin, RMR, CRR 
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if she could just say somethi ng, jus~ so I know . 

MS . RUST: Sure. Dr . Goldberg, can you say $0mething 

so we can see if we can hear you, please? 

IHE WITNESS : Sure. Row•s this? Good? 

THE COURTROOM DEPUTY: One more time. 

THE WITNESS: Can you hear me? 

MS. RUST: That ''s great. Thc;1nk. you. 

(The Wi~ness i s Sworn) 

THE COURTROOM DEPUTY : Please atate your tull name for 

the record, and spell your as~ name . 

THE WITNESS: Abbi e E. Gold.berg , G-0-L-D-B-E-R-G. 

DIRECT' EXAMINATI ON 

BY MS. RUST 

O Thank you, Dr. Goldberg. Dr. Goldberg, could you please 

tell the court what dogrcos you hold. 

A Sure. I have a bachelor ' s in psychology from Wesleyan 

Uni vers i ty. 1 hol d a master's i n clinical psychology from UMass 

Amherst a~d a PhD 1n c inica l psychology, UMass Amherst . 

O llo yo\J pract i ce clinical psychology? 

A I am pri mari ya research psychologist , so I do not -- I am 

not~ l censed peychologist 1n the st~te of M~s~achu~etts. 

O And what is yo~r cu~rent mployme~t? 

A My current employment is profes~oc o! clinical psychology 

a~ Clark uni ver sity . I am a l so the past d i rector of clinical 

training and the director of women and gender studies at Clar~ 
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Uni vers i ty . 

0 

A 

Do you teach any classes at Cla~k Univer~ity7 

~es. t teach e~h i cs in clinical psycho ogy to doctoral 

students , which I've been doing for 15 years. I teach a course 

in human $exu~lity . l teach couc$eS in ~ese~rch methods1 

psychology o! sexual orientation, contemporary families , true 

crime . 

0 or. Goldberg, have you received grants for your research? 

A I have. I ' ve recaived sevecal dozen grants , including to 

NIH, Internat·onal Institute of Health Grants, and a number of 

g~ants from private foundat i ons. 

O Do you have a current reseacch project? 

A I have several ctll'rent research pro j ee~s. one i s 

longitudin~l ~tudy of adopt · ve f~milie$ , which h~s bee~ ongoing 

sineo 200S. I have som othor projocts right now looking at tho 

legal context for LGBT fami_ies and adoptive families. 

Q Have you written any peer- Tevi e~ec:I arti cles -- oh . You '' re 

back . 

A 

0 

1\ 

0 

A 

0 

llo yo\J va.nt me to repeat ~hat? 

Y. s , pleas . 

I h~ve over -50 peer-reviewed article~ . 

And have you written any books? 

I ~m the autho~ 0£ four books and the editor of five booKs . 

If you remember, could you tell us what your books are 

about , generally? 
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Yeah. Hostly adoption and LGBT paren~ ramilies. 

And, Dr. Goldb~rg, is your work nationally recogni2ed7 

Yes. 

Is it internationally recognized? 

It is . 

Have you ever glven lectures on your exp rtise in LGBTO 

po;1renting? 

A I have given over 100 . ec~ures, over 60 of which have been 

invited, including in other countries . 

O Has your professional work ever been cited before in a 

court Ca$e? 

A ¥es. 

0 Yup. 

Oh. I'm oack; ei ght? 

You •re back. 

A Okay. Ye~h. I don • t know what •3 90ing on. Yes. It h~s 

been cited in a number o! d.i l!orent a.mieus briefs,, including 

Obergefell, Fulton, and several others. 

Q And have you eve~ test i fied ~efore as an experc? 

A I 've provided written tes~imony and aff i davits for cases, 

but at 1 of ,;hose cases were reso 1 ved prior to trial, so J never 

actually had to app ar. 

'MS . ROST: Thank you. And, Yo~~ Honor, at thi~ time I 

would te~de~ a copy of Dr. Goldberg ts CV to the court , which is 

exhibit 44, for C'eview later. Do you want me to pull it up for 

you to see, Your Honor, or are you okay? 

THE COURT : You don '' t have to pull it up. It • a not 
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necessary. I am going to review it with all the other 

d.oeuments . 

MS . RUST: Thank you, Your Honor. t jus~ wanted to 

make sure my understanding ~as eorract. 

Q. (By Me. Ruet) De. Go doe~g, were you contacted by the 

Colorado A~torn y Gen ral ts O!!iee to give expert tesl mony in 

this c~se? 

A 

0 

A 

0 

~ 

Q 

A 

Yes. 

When? 

I think it was November 21st. 

Are you being compensated for your testimony? 

¥es. 

were you asked co write an exp rt report? 

I was . 

MS. RUST: And; Your Honor, a~ this point I would 

tender Exhibit 45 , which is Dr. Goldberg •s e xpert report, to the 

Court . 

THE COURT: It's the same ruling thac I 9ave 

previously. 

MS. RUST: Th nk you, Your Hono~. 

Q. (l!y H.,. Ru.,t• D.r. Go-dbe.rg, c;lid you ~eview q1ny materii.111., 

ln pr para~ion of writing your expert ~eporL? 

Yes. 

What were they? 

A 

0 

A ~ number of peer-reviewed articles , including those of my 
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own and other colleagues and scholars , as well as a number of 

white papers , which are usually prept!lred for tbe public,, whicb 

sufflmarize data, but are not in peer-reviewed journals . 

Q Is that typical in your line of work to review such 

lQctteria 1>? 

Yes. A 

0 ~nd is it al•o typical in your line of work to cite to 

other journal articles when writing a report? 

Yes. A 

0 Ox. Goldberg, you stated earlier tha you ' ve done research 

studies on LGBTQ parenting a~d lamili&s; is that correct? 

~ ¥es. 

Q can you tell us about your professional path that led to 

thi!!J expe~tiee? 

A Suro. I started my graduate wo.rk at UMass Amherst in tho 

late ' 90s doing research on hecerosexual married couples who 

were low-income and experiencing the birth of their firs~ child. 

In the context of doing that work, I realized that ~here was no 

research looking at the transition to parenthood for same sex 

cou?lea. so, I d.d che lir$t study, the first longitudinal 

~tudy of s~me-sex couples becoming perents , and $0 th~t fo~med 

the basis of a lot o! the work that has followed since. 

0 In your work , have you found a -- let me rephrase that. In 

your work, has your research found a common environment that 

LGBTO parents are found in? 
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A They '' re actually found in all environments. You know, 

they• re all over the country in every -- they '' ve establi:U'led 

every coun~y, every zip code. They do - - you know, they're in 

suburban, urb n, rural environ~ents. ~hen you look within 

SQme-sex couples in various geographic regions, the~e is a 

disproportionate number of LGBIO p rents parencing in rural 

~reas, meaning when you look a same-sex couples in rural areas , 

a greater percentage of them will be parents than, say, in urban 

areat:a . 

0 Okay. Mow abou~ , has your research found that tGSTO 

p renta compared to heterosexual parents in terms of 

socioeconomic status? 

A Yeah. so, it•s not ~Y specific research, bu~ it•s the 

resea~ch of ~~ny, you know, well-known demographers in the 

field. we're usually using naeional data to establish that LGBT 

parents are about twice as ikely to live in poverty as compared 

to he~erosexual cisgender parents. I ~hink the number was 

29 percent. 

O llo environments of poverty in rural env ro"ments constrain 

LGBT families when they are looking for , arly childhood 

education options? 

A Yes. Parents who ha~e less money have tewer options. They 

can't afford private preschools, so they 1 re often limited in 

terms of what publ ic or Cree options are available, which 

obvioue y constraine their options. 
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Q Has any of your research ~ouched on chis? 

A Yes. so, I've looked at a pretty socioeconomically diverse 

sample, and have found that those folks wi~h less money do 

report having fewer options , and also that they struggle with 

finding acce~sible and affordaole p~eschools . 

O Okay. And why was that !indlng important in your ~ea of 

expertise? 

A I think basically just the fac& thac we know ~hat children 

benefit from, you know, good-quality early childhood educatio~ . 

And if there is a group, for example~ ~ha is more likely to 

live in poverty and more likely to have fewer options in terms 

of preschools and accessiole early childhood educa~ion, that 

those families may be t risk for, you know, inadequaee, you 

know, o~tcomes in terms of children that bave, you now, 

ultimately no relationship to ~heir own paronting, but tho~r 

lack of acc&as to the kind of environment that will support the 

children and family. 

Q Was this study of yours published in a known academic 

journal? 

A Y. s. 

0 

A 

0 

W~s the $tudy subject to scrutiny of you~ pee~s? 

Yes. 

~nd, Jen, could you pu!l up Exhibit 55 , pleas~. 

Dr. Goldberg --

THE COURTROOM DEPUTY : Give me just a minute . 
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MS. RUST: Sorry. Ms. Bernique1 i t's okay. I can do 

this an ~lternate way that do~sn•t have to be on the computer 

screen . 

IHE COURTROOM DEPUTY; Do you want to put it on tho 

Elmo? Hold on ju$t a $econd. Do you have it on? 

THE WITNESS: I have the tltl of t , so as long as 

you tel me the t i tle, I dQn't know if that's acceptable. 

MS. RUST: We can do i~ that way. that way we don •c 

mess up our technology too much. 

Q. Cly Ms. Rust• So, is the ~itle of chat journal arcicle 

Preschool SEtlection considerations and E>cp&riences. of school 

Mi$treat~ent Among Lesbi an, Gay, and Heterosexua l ~doptive 

earent.s? 

A 

MS. RUST: Okay. Your Honor; I would tender this as 

Exhibit 55 to Your Honor. 

Ttlt COUR.T: 'ies. 

o. (By Ms. Rust) Dr. Gol dberg, does livi ~g in a rural region 

put any addftjona l constraints on an GaT parent · n preschool 

experiences? 

~ We 1, folk~ who live in rur~l areas u~u~lly h~ve far fewer 

options i n terms or p~eschools, so lhere 1 s fewer that are 

actually io their inar.ediate geographic area. 

0 Okay. How abouc i f chat fami ly lives i n a conservative 

area? 

Xevin P. Carlin, RMR, CRR 
4.App.0865 

Appellate Case: 24-1267     Document: 30-4     Date Filed: 08/15/2024     Page: 115 



Case No. 1:23-cv-02079-JLK Document 104 filed 01/09124 USDC Colorado pg 110 of 192 

290 

l 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

, 9 

20 

21 

22 

23 

24 

25 

23- cv- 2079- JLK ABBIE GOLO&ERG - Direct 01 - 03- 2024 

A Yes . They ' re likely goi ng ~o find -- face barriers in 

teems of both where they feel comfortable sending t heir children 

to school, es wel l as whether ~hat school w·11 necessari ly 

accept them. 

Q ~nd, Dr. Goldberg, have you done a study on this? 

A I've done several s t ud es that have addressed the 

sociopo itical context , and as well a3 the rurality or 

urbanici ty of the l mmedi a&e envi ronment and i ts effect on LGBT 

families. 

O Wel l, you've done several studies , you said . So, could you 

speak to us generally what your findinqs have been. 

~ So, some of the -- sort of collect i vely t he research has 

found that LGBT families who res i de in areas that are more 

sociopo itically conservative, which i~ usually -- c~tegorized 

that way based on rccont voting history, for example; tho county 

that they ' re living in, laws and so on , that they tend to face 

more st i gma i n the school environment , sort of t r ic le- down 

affects from the community. They also report qreater 

victimf7.ation of theiT children i n schools. So, those are sort 

of two, I chi nk, key findings . Both par nts and children are 

reporting often wor5e outcomes . 

o was there -- $Orry. one secood. Did any or you~ studi es 

have findings regarding how LCBT parent$ '' interaction with the 

school i nfluenced thei r chi l d 1 s school performance? 

A Not specifically academically, unless l"m forgetting a 
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paper of mine. Mainly the findings really are around the 

children ' s mental h•a1th and well- being. 

Q Can you elabora~e on those findings , please . 

A Ye~h. so, parents who, again, report , you know, living in 

areas that they deem less gay friendly o~ more consecvative 

soclopolitieally , and also 11'1 more ru1:11l .teg1ions , do .ceport. more 

challenges in terms of school climate. So, a le~s GUpporting or 

affirming school climate, and ~hen in turn more mental health 

problems in their children . 

O Okay. Dr. Goldberg, you mentioned victimi~ation, that you 

found more victimi~acion of children of LGBT parents in one ol 

your studies. ~re there any unique victiffli~ations oi children 

of LGB'I' pa.rents? 

A Yeah. So, ye~ . They are . They ' re more likely to be 

v1etimized in those less supportive environments , and 

specifically more likely to be, for e xample, teased about their 

own sexual orientation or gende~ identity or their parents• 

sexual orientation and gender identity . 

Q 

A 

Okay . Does tha~ in turn affect a child"s mental health? 

Y s. It is fairly wel established in th liter ture that 

v1ctimiz~tion i~ st~ongly co~rel~ted with in t~cn self-e$teem1 

depression, anxieLy, and so on. 

Can i also affect a child ' • behavior? 0 

A Oh1 yes. Certainly . nd it has been linked to behavioral 

c:hallenges . 
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Q You also mentioned your s~udies regarding LGSt parents 

feeling alienated by a school environment. What ~re &ome 

consequences of that? 

A so, when parents feel alienated both by teachors , the 

gener~l school clima;e, other p~rents, they generally are less 

satisfied wlth the school. They may be less likely Lo, for 

example, eng~ge w· th the school in w~ya that would benefit the 

school. ror example, volunteering in a child 1 s classroom or 

school events and activities . Generally we know that strong 

parenc-school col aborations and partnerships are good for kids. 

so, when parents feel alienated, this can have a~ indi rect 

effect on children' s development as well . 

Q Was there any part of your study that ~ouched on LGBT 

p~rents ~nd thei~ in~eraction with their peers in the school 

environment.? 

A Several studies look at parents ' e xperiences and 

perceptions of accep~ance by o~her paren~s. And cha~ research, 

definitel1 when parents feel less aecepted by other parents at 

their ch ldren•s scboo , they are less invo ved at the r. 

children's ~chool. They are 1 ss involv d with th ir children•s 

school e xper ence, and they have actually more negative 

lnte~acLlons with L ache~s. 

0 In your study of LGBT parents, did you find any e xamples of 

these parents f eling marginalized? 

A Yes . Many e xamples, mostly categorized in term~ of more 
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explicit marginaliza~ion, having sort of explicitly negative 

things said to them. And more implicit exa~ples of 

marginal ization l i ke curricular exclusion, paperwork not 

ancompassing their familias , et cetera. 

Q Did you~ study aleo look at what happens when an LGBT 

paren~ feels accept din a 3chool environment? 

A 

0 

Yes. 

What were those findings? 

A So, when parents feel respected and appreciated as parents 

in a school community, they tend to report more posi~ive 

~elationships with the schools. They &lso tend to b& more 

engaged, volunteer, feel more connected to their children's 

schools. 

O Okay. Did yo~r re~earch in thi~ area include any finding~ 

of how schools can include LGBTQ parents mo c effectively? 

A Yes. Parents usually report really va1uing, again, the 

kind of ef(orts to explicitly include ~hem. Expanding, for 

example, Mothers Day to Parents D&y, having room for them to 

identify themselves on school paperwor~, such as pa~ent one, 

parenc two, p4rent three, having opportunities for cheir 

children to complete a~$ignmen ~ in a ~ay th~t doe~n•t alienate 

0£ marginaliie them £or ~ot having a father, £or e~ample. 

0 ~nd do these things in turn create a safe school 

environmen~ for children? 

A They do. 
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Q How so? 

A They a11ow ch1ldren to fae1 that their tami1y i$ respected, 

included, appreciated, that they are a ~ember of the school , a 

complete momber of the school coll\D\unity, and allows children to 

have access to an equal educ~tion. tt allows children to 

participate fully ln the lite of the school , to not be 

identified as different. 

0 or. Goldberg, I di d want ~o ask you, when we were answering 

questions Up to this point , do all of your opinions also cover 

LGBTO parents , or i s it just LGBT parencs? 

A Which is -- #hac is the distinctio~? Which is the letter 

that you are --

Q Yeah. Tha~•s a better quest i on. I ~h nk just in our 

conversation, I ' ve been saying LGBT, and you "ve been ~~ying 

LGBTO. Do you understand thoro to boa difference b~twoon those 

two? 

A Wel l, the O i s queer . And so !or me, depending on 

generat i onal issues with the a9e of the parent , for e xample, 

~queer~ s an increasingly- used term, as is ~pansexua l ,~ but 

that ' s sort of encompass d n che qu r. so, tom I it ' s a 

g~ne~at~onal issue, ~h~t older pa~ents might not ident fy as 

queerf but you~ger pa~ents might. 

0 Understood . Thank you . So, when you say LGBT, you're not 

necessari ly excludi ng the Q as we •r e talking? 

A No. 
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Q Okay. Thank you. 

A I sort of have an ~mpl ci~ a&terisk or plus sign when I u$e 

different ~erms . So, t wou l d be clea~, thou9h, if I was 

excluding a group, saying this applies to lesbian parents but 

riot gay p~u:ent.s or lesbi~n parents but not tran-, parents, for 

example. 

0 Thank you for allowing me that poin~ of cl~rification, 

Or. Goldberg. Okay. we were just discussing some of your 

additional research. So, instead of pulling them up again, I arn 

going to ask if one of these additional papers is en~itled 

Lesbianr Gay, and Betero~exual Adoptive P4rents• Exp&riences in 

Preschool Environments. 

A Yes. 

HS. ROST: Okay. Anc;l then it> the other one we were 

discuss i ng oh. I'm sorry, Your Honor. That's boon 

previously marked as E.xhibit 57, and I will tender that one to 

the Court at this time. 

o. (By Ma. Rust) And then, Dr. GoldDerg, was the other 6tudy 

of your$ we ver.e jus~ discussing Predicting Parents ' School 

Eng gement Among Lesbian, Gay, and Beterosexu 1 Ado9tive Parents 

of Kinderg~rteners? 

A Yes. 

MS. ROST: Okay. And l believe -- sorry. That has 

been previously marked as Exhibit 58, Your Honor. 

THE COURT: All right. 
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o. (By Ms. Rust) Okay . Dr . Goldberg, does the context 1n 

which. Child with LGBTQ or LGBT porentG is raiS@d matt•r? 

A ~es. 

Q Why? 

A We-1, children a~e impacted by the environments that they 

spend the mosL a.moun or tlme ln, and thaL would i nclude the 

family , ~nd usual y includes school . 

0 Uave -- I believe we ta l ked about , you studi ed thi s ; 

cocrect? The school environment? 

A ~es . 

O Rave you done any research on the int@rnal environment of 

schools and schoo~ communit · es and their effect on LGBTO 

parent.s? 

Yes. A 

0 Okay. And, again, I believe wo touched on this ; but why is 

an affirming school environment importartt to children of LGBTO 

parents? 

A I think , aga i n , to reiterate, chi l dren receiv• messages 

from schools about whethe~ their families and in t~~n they are 

val id and accept d. so, when a school curr culum, cl ssroom, 

the phys cal envi romr.ent of school 3 , cef lect 5 c1nd 01: .eit least. 

doesn ' t margi ~ali~e t heir family, that has an impact on lhelr 

sense of self. 

0 Okay . Di d your resear ch find any of the impacts that has 

on sen~e of self of a child? 
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A Yeah. Mainly through paren~s • reporcs ; but parents do 

report tha~ when -- when their chlldre~ attend school$ that are 

explicitly validating and inclusive, tha~ theiT children feel 

more positively abou~ their school environment. 

Q ~nd doe~ fee-ing more po8itively about a school environment 

h ve any consequ&nces !or the child? 

A Yes. 

0 What are they? 

A We l, when a child fee~$ , you know, accepted and included 

at a school , they in ~urn have better self-regard for 

themselves . If a child alternatively is being implicitly or 

explicitly told that there · s something wrong with them or their 

f4fflily , chis can create neqative sel -vi ws. 

0 ~nd what ~bout if~ ch ld h~$ a same-sex ~ttraction? Bow 

docs the internal environment of a school or a school -- school 

community affect them? 

A Similaxly if a child is get~ing messages that their 

identity or present~tion is non-normative, ~ot accepted, equated 

with negative qual ties or att~ibutes , they wilt ·nte~nali~e 

those qualities as applying to themselves. 

0 

A 

And have you done ~e3~~rch into th~ topic? 

some r&seareh. Hy predominant focus and expertise is LGBT 

parents , but some of my work has focused on LG8T youth, ~nd we 

find very similar things . - will say that I kno that 

literature, and it ' s very con$istent in terms of the effects of 
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school clima~e, for example. 

O Okay . And I believe that is Exhibit 66. And that one is 

ent·tled When Parents Separate and One Parent Co~es Out as 

Lesbian, cay, or B1saxual, sons and Daughters Engaga with tho 

Ten$ion That Occurs When Their Family Unit Changes . And was 

that a~ticle cited in your exp ~t repo~t? 

A It wa$. That specific paper, I think has to OQ with 

children of LGST paren~s. - think ic•s the Wilkinson that's 

regarding the youth that are LGBT . 

O Thank you . -ha~ one is School Culture and ~he well-being 

of same-sex Attracted Youth; is that correct? 

~ ¥es. 

O Okay. So, that ' s Exhibit 66. And I beg Your Honor ' s 

p~rdon for the confusion of rny exhibits . OkiiY• I believe you 

mentioned that you have done scudlcs about messaging rcqarding 

lesbian, gay, or bisexual parents, how they can affect children. 

Can you explain your 2007 study, how does ~hat make a 

difference? 

A Sure. Yeah. Most of my work focusing on chil dt"en of l,GB't 

parents , I ' ve interviewed young adulcs about their xperiences. 

So, how ~pecific do you wont me to get with thi~ porticul~r 

study? 

0 Great question. Were there any ~ignificant findings of 

that study? 

A Yes. For the moet part, t.his st.udy, which , y<,u know, 1·•ve 
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essentially replicated with other studies1 documents, the fact 

that for youth who are raised by LGBT parents, the stru9g1es 

tha~ they face in life don•t s~em f~om their paren~s• sexual 

orientation or gender identi'ty, but rather from tho environment 

that mayo~ m9y not stigmatize their p9rents . 

so, Lhe pain tha~ thy m 9ht experlence, the teaslng 

they might experience is due to other people's perceptions of 

their family. So, hey love their paren&s, but they struggle 

with other people's perceptions or reactions to their fami1ies . 

O And was that study of yours published with ~hose findings? 

A Y&s. 

O ~nd then wou.d you exp ain just a gene al overview of your 

2023 study Cherished Families chat was in the Journal of 

Marriage and Fami y? 

A Yaah. This papc~ kind of built on a couple decades of 

work, and the pui:pose of it was actually to explore the 

experiences of LGBT families who have encountered a lot of 

difficu ty. so , you know , this is not a represenea~ive sample 

of spec fically a gr.oup of folks whose parents had1 for example, 

struggled with mental health issues, or tbey had scruqgled with 

mental health issues~ And, ~gain, the findings ~eally were tnat 

the challenges that they {aced in life stemmed from soci tal 

homophobia, not from their parents• sexual orientation. 

0 

A 

Okay. And was ~hat study of yours published? 

Yes. 
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MS. RUST: Your Honor , 1•m just going to cake a break 

and look a~ my outline of Dr. Goldberg and make aure 1•~ not 

missing anything . One second. 

(Pause i n che proceedings.) 

MS. ~OST: All ~ight. Dr. Goldberg, I am done for the 

moment. Thank you. 

THE WITNESS: Th~nk you. 

CROSS, BXANJBA'rIOll 

BY MR . REAVES 

O Good afternoon, Dr. Go:dberg. Can you hear me okay1 

A Y&s. Thank you. 

O Ju$t to introduce fflyse f, my oame is Nick Reaves. 

of the counsel for the ca~holic Schools in ~hi s c~se. 

I am one 

Duri ng 

your direct. testi111ony with Nicky ct few minutes ego, I didn ' t 

hear you talk specifically about tho cffoctivo enrollment 

policies on LGBTO fa~ilies; is that correct? 

A Correct. 

Q Also during your testimony, I didn't hear you ~alk about 

anything specific to preschool envir.onmencs; is thac correct? 

A I believe chat indirectly we did sp ak about some of my 

~esea~ch o" pa~ents• experience~ in pre,chool~ as well~~ 

choosing preschool s, indir etly when we spoke about poverty and 

rurality and the effects on choosing preschools. 

0 thank you. 1ou mentioned in your expert reporc chat you 

nad a very short time to conaider this case; is that correct? 
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A Yes . 

O Have you read or reviewed the re!igioua ourricu!um us•d at 

St . MaTy's Preschool? 

A I have. 

Q Rave you read or reviewed the rel19ious curriculum used ~t 

Wellspring Preschool7 

A Yes. 

0 Uave you reviewed how the online porcal works, where 

families can sign up for UPK Colorado? 

A I believe so. 

O Rave you reviewed how the UPK program mak&a deciaiona 

regarding ~atching tomilies to particular UPK providers? 

MS. Rus-: Your Honor , I would just make an objection 

th~t th sis outside of thi~ witness• expertise. We ' re now 

veering inco how UPK works , and never onca did I offer her as an 

expert _n UPK. 

TKt COURT: Overruled. 

o. (By Mr. Reavea) Are you familiar with the programmatic 

preferences permitted by the UPk pr.ogram? 

A can you spec fy wh6t you mean by •proqruitDatic 

preferences•? 

o Yes. There•s essentially a list o! exception criteria 

matching process fo~ the OPK program. Are you familiar with 

those criteria? 

A Yo~'d have to refcesh my memory. The~e•s a lot of 
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material . Yeah. If you could just tell me --

0 No. That•s fine. I wi l move 01'. Have you eV'er published 

research regarding the effects of including non-affirming 

pre$ehools in a government funding progr m? 

A No. 

0 Have you ever publish d research regarding LGBIO enrollment 

for Universel Pre~chool Program~? 

A No. 

O Have you ever publi~hed rQsearch regarding the impacts of 

including Catholic preschoo sin a pool of Universal Preschool 

provider4? 

A No. 

O Have you ever published research regarding the 

p~ychological impacts of denying a family enroll~ent at a 

catholic school? 

A I have had families in my research who have been denied 

enrollment at Catholic Schools . 

Q And was your research study apecifieal y looking at that 

question and the i mpact of the enrollment decision? 

A No. It was l ooking at par nts ' exp riences seeking out and 

then becoming enrolled in preschool~. 

O would you say that as a r searcher~ you pproach the toples 

you re~earch with neutr~lity? 

Yes. A 

Q So, as a re~earcher, your goal isn't to try to support a 
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particu ar narrative or point of view; is that righc? 

A My goal ls to u~derstand ~he experience$ of largely 

marginal ized popul ations. So, people who have typically been 

overlooked in re~earch. That 1 s probably -- wh8ther that•s a 

oeutrel stance is , I think, a question , out when J em actually 

lntetviewlng peop e and wrltin9 out findings, I do try to to the 

best of my ability encompa~s the full spectrum of their 

experiences. 

O r•d like to talk a bit about youc expert r~port. And do 

you recall putting that toge~he~? 

A Yes. 

O In you~ expert report, you start by focusing on LGBTQ 

parencs who are , quoce, livi ng in more rural and/or politic~lly 

con$erv~tive regions. Do you recall that? 

A Yes. 

O Are you aware that both S~. Mary's and Wellapring 

Preschools are in the Denver metropolican area? 

A Yes. 

O would you de.scribe Denver a.s either, qu1ote, more rural, or 

as 4, quote , politically eonservativ region? 

~ Prob~bly not. 

O so, in you~ reporL, when you talk about the lmporLance of 

presohoo1$ serving as affirming environments, quote, 

particul arly in rural or pol itically conservative comnunitiesi 

that part 0£ your report and your te~timony isn"t really about 
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this case; is that right? 

A We-1, to back up, ~ffirming envirortments a~e important 

everywhere ~o chi dren and families . They are mo~e easily found 

in urban area&. -he point - was trying took is that folk~ 

who 9re in rur~l or impoveri$hed areas o~ have less income are 

disproportionately more likely to face a paucicy of supportive 

environments. 

0 Another thing you talk abou~ in this portion of your expert 

report is the benefits to LGBTO families of being able to find, 

quote, access ble and cosc-effective childhood education; is 

that right? 

~ ¥es. 

Q And as you explained earlier, you're generally familiar 

with how the OPK system work$? 

A Gcnorally familiar. 

O So, you 1 re aware that the UPK progra~ offers 1S hours of 

free preschool to all Colorado families; is that right? 

A Yes. 

Q And are you aware that over 2,000 preschools pa~tictpate in 

the pr school proqram and have agreed to Colorado's sexual 

o~ entat o" ~nd gender identity non~i~crimin~tion requirement~? 

A Yes. 

0 ~re you aware of any research reg•rding how acces•ible 

Colorado as a UPK program is specifically for tGBTO families? 

A No. 
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Q Are you aware of any evidence showing tha~ LGBTQ !amilles 

in Denver are unable to access cost-effective early childhood 

education ~hrough the UPK prog~am? 

A No. I don ' t think there•s any raseareh on that. 

Q So, you don't know whether OPX Color~do is already making 

preschools rvic&s more accessible for LGBTO families or not? 

A No. 

0 Uave you ever conduc~ed research thac looked ac how often 

lesbian and gay parents encoun~ec challenges related to their 

sexual orien~ation in accessing early childhood education? 

A Y&s. 

O ~nd from that research, do you recall how often lesbian and 

gay parents in etro areas reported experiencing challenge$ 

rel~ted to their sexual orient~tion in the e~rly childhood 

education context? 

A We 1, it is hard to say how often when that is not a very 

specific question that 1•ve asked, but I would say chat those 

experiences do exist. So, again ,. it•a hard to put a percerteage 

on that in ~his momen~ , but chal enges certainly do ex st. 

O r•d like to pull U? a document, if ~e c n. Just give us 

one second , Doctor. G~eat. Dr. Goldbe~g, do you recognize tni~ 

docum nt? 

A 

0 

Yes. 

And if you look about halfway through the abstract, one of 

your top-level findings on this first page states that , quote, 
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the majori~y of paren~s w re open abou~ their lesbian and gay 

and adoptive fami y status , and had not encountered challenges 

related to family diversity. Did l read that correctly? 

A Yes. 

Q Let ' o go to page 12 of thie document. Great. Do you oee 

lhe s eond full paragraph ther entitled challenges rel t&d to 

LG ?arent statu~? 

A I do. It's very small. so, l migh~ have to pull -up my own 

copy . 

O That 1 s okay. I will try ~o read out the relevant portions 

for you as well. And just for the transcript, this document is 

titled Lesoian, Gay, and Heterosexual Adoptive Parents' 

Expe~iences in Preschool Environments. This is one of 

def endant!J • exh.i.bi ts .. 

so , 1•d llko to read out a sontcneo from that 

paragr~ph, and it states, most lesbian and gay, or LG as it aays 

here, participan~s, namely 1S percen~ of lesbians and 89 percent 

of gay men, stated that they had not encountered any challenges 

related to ~heir sexual orientation. Did read that coTrectly? 

A Y s , you did. 

O Ando" the next p~ge, ~bout halfw~y th~ough the fi~$t full 

paragraph, your ~•search st ts th t nolably, all of the seven 

participancs who de~cribed teacher$ • apparent discomfort, ,itnd I 

will add that that's talking about discomfort with cheir sexual 

orientation , but you can correct me if I'm wrong, Dr. Goldberg , 
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resided in nonmetro areas. Is that your understanding of what 

thi& research found? 

A ~es. 

Q And this study was pub ished in 2014; is that right? 

A Ye!!J. 

O And thal was acwu lly before same-Sek o r£1age was 

legalized; is that right? 

A Yes. 

O So, in your opinion, since thia study has been completed, 

has the general population become more or less accep~ing of 

$Ame-sex couples? 

A That is a very complicated question to answer, and i~ 

depend~ on what quescion fol ks a~e asked in surveys. so , 

large-scale acceptance fo~ marri~ge ha!!J increased, but depending 

on whore you're actually surveying olks, their accoptancc or 

families is not necessarily greater. 

Q And just to su~arize before t move on, this research chat 

you did, you &poke ~o parents about their expe~iences enrolling 

ch ldren in preschool environments; is that right? 

A Y. s. 

O And one of the findings of thi~ ce~earch was tn~t none o! 

the Cam.lias in -- none o! the LG o~ lesbian nd gay families in 

metro ~reas h~d encountered challenge~ or difficulties in the 

school environment; is that right? 

A ~xplicit cha_lenges . So, you know, the most sort of 
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extreme form of challenge. 

O Have you ever researched whether lesbian and qay couples 

seek out schools that will be supportive and affirming of their 

family structure? 

A Ye!!J . 

O And did you~ ~esea~ch find th t l sbian and gay families do 

seek out and prioritize findjng schools that are aupportive and 

affirming of their families? 

A I have found that they do when they can . So, the things 

that migh limit tha~ are, for example, income or a child ' s 

speci~l needs , for example . Which might require them to aort of 

decrease the value that they are able to place on the 

affir~ingness of the school. 

0 But on the whole , gene~ally $pe~king, your rese~rch has 

found that a large percentage of lesbian and gay ramilias do 

seek out and try to find preschools tha~ are affirming of their 

sexual orientation? 

A To the extent ~hat they can , giv&n, you know, all th& other 

considerations that they 1 re also making. 

O Make ...... ens . Thank you. You also talked a lit.tle bit 

e~rlier about the importance of me~~~ge, re1~ted tQ family 

dive~sity. That•s someLhinq you testified about , and that ' s in 

your report; i$ that right? 

A 

Q 

Yes . 

~nd you were talking earlier. and you cite in your report a 

Xevin P. Carlin , RMR, CRR 
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study from Wilkinson and Pearson from 2009. Do you recall ~hat 

study? 

A ~es. 

Q And just for the record, I ~111 note that this is 

Exhibit 66 of defendants 1 exhibits . Actually, let's go ~head 

and pul that one up , it you don'L midd. Exhibit 66. Oh. 

You've already got it. The screen changed. 

Are you aware that this study looked at health effeccs 

for same-sex attracted adolescents? 

A ~es. 

O Did this study purport to or include any r&se~rch or 

Cindings on preschool students? 

A No. 

O Thi!nk you. I 'd lik.e tot.urn beck to your expert report, if 

that's okay. And that's Exhibit 4S, tor tho record. You stat~ 

in your expert report -- and this is on page eight, but I will 

just read i~ out !or you, since I know it ' s small on the screen. 

You state on page eight that some messages , quote, negatively 

lmpact children; s that co Teet? 

A Y. s. 

O And I gue~~ a little bit before th~, ~ctually, near the 

end o! the first paragraph on page seveft, you say, specifically, 

preschool-aged children, specifically, are imp~cted by the 

messages they receive about their families at home and at 

school , as well as potentia • disconnects between those messages. 
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Did I read that correctly? 

A You did. 

Q You don•~ cite any stud ·es or research to support this 

point in your report ; is that right? 

A So, $Ome of the citation$ are - let me -- what page t, 

t.h1s? 

0 This is on page seven. End of the first paragraph . I just 

read out the sentence , and at che end of che sentence, there ' s 

no kind of citation foe that assertion. 

A I ' m just searching fox it . There are papers ci~ed 

e aewhere to support that poinc. I ' m just h&vinq a hard time 

Cinding ·that. 

Q That •s okay. 7hat • s okay. 

A 

Q 

~aybe it ' s the copy, but --

Yeah. I have a couple more questions about kind of tho 

messages -- the messages that you talked about there. So, ie it 

your exper~ opinion ~hat children in a preschool environment can 

actually pick up on the types of messages that are bei~g sent 

by, for example, school pol ·cies or. teacher conduct or something 

like that? 

1\ 

Q 

Yee. 

Do you think asking a preschool sLudent to dr ss acco~ding 

to their biological sex is sending a me•~age to that student? 

A 

Q 

I do. 

~nd do you think the message that these schools are sending 
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by having policies like those at issue in this case -- do you 

think those messages are important? 

A they a~e consequen~ial . ¥eah. 

Q so, in your opinion, would you ay that the Archdiocese 1 s 

policies and the policies of the two plaintiff schools in this 

case, that they tre sending th wrong me&sage to students and 

their families? 

A I am not sayi ng - they are sending a message. They are 

sending a reessage that -- about what ia valued . They're sending 

a message about who is accepted and who is not accep~ed. 

They •re sending a mes~age about gender and aex. 

whether I pecsona ly think it"s bad or 

Q Yeah. Jus~ to refr · e --

I think it has con~equences , ye~h. 

You're aakin9 

A 

Q r•m sorry, or. Goldberg . I didn ' t mean to speak ovor you. 

Just to refram.e, guess I would say it ' s your opinion that 

those messages we are discussing are harmful or can be harmful 

to LGBTQ s~udents aod families ; i& that right? 

A Yes . 

Q Nhat about messages that other parents could be sending at 

the ~chool? Have you ever reoea~ched th~t , and can th~t be 

ha~mful as well? 

Yes . A 

0 What kinds of messages could other parents be sending in 

the school environment? 
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A Other parents communicate messages bo~h to parents, but 

al$O to children throuqh their own children, around, for 

example, the legtt ·macy of two women being married . So, a 

_parent could $Uggest to a child or to another parent that 'two 

women being mBrried, you know, thBt 's noe a real marriage. It's 

not a real family. That•s jus one example. 

0 Thank you. You also state in the conclusion of your 

report , and chis i s on page ten , thac LGBTO parencs 

appreciate -- I will say, quote, appreciate inclusive language 

in the classroom and on school forms1 e.g. , paren~ one and 

p rent two ; is that correct? 

~ ¥es. 

Q SpeAking about parent one and parent two, you also 

mentioned earlier in your te$timony parent th~ee. Could you 

just do3crib~ kind of what -- how this language would be more 

inclusive, and what you mean by that. 

A Sure. So, parent one , parent two, that would assume, for 

example, a two-parent family, but there are families where there 

ts a, steppaTent., for e,c,ample . Or in some cases -- :in the case 

of two-mom f mi:y, it might be an active sperm donor lather. 

Or, ag~~n, in the ca~e of a divorced family, it co~ld be a new 

part~ r. so, the idea is that this more expansive lang~aqe 

actually allows for a lot of different kinds cf families to more 

accurately represent themse ves. 

Q Your report also talk$ specifically about harms caused by 
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messages like, quote, equating homosexuality with men~al illness 

and other rnes&ages , quote , perpetuating stigmatizing ideas 

aga·nst LG8TQ people; is that right? 

A Yes. 

Q ~nd i~ t~lks about the import~nce of LGBTQ-!riendly 

curricul um Loo; is that right? 

Yes. A 

0 And you also talk about the importance of anci-bullying 

policies that inc ude sexua. orientation and gender identity 

language; is that righc? 

A Y&s. 

O Have you rev•ewed the anti bullying policy at St. Mary's 

and St. Bernadette's to see if it forbida bullyi~g on se~uAl 

orientation and gender ident ty? 

A I recall roviowlng it , and I didn't I don't rocall 

seeing anything about sexua orientation or gender identity 

wi~hin th spectrum of what kind of bullying is discouraged. 

Q Do you know i f St. Mary and St. Bernadette or Wellspring 

teach that homosexuality is a mental illness in their 

preschools? 

~ I did not $ee the mental illnes~ l~ngu~ge, bvt I d1d see 

messages around homosexuality. 

0 Okay. So, that lang"1~ge about mental illn~as: !rom your 

exper& report isn't necessarily specific to the plain~iffs in 

this case? 
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A No. 

O Are you aware that Ms. Odean and the new UPK regulations 

specifically s•id that they would not ~n~e~rere with the 

religious pre$Chool curricu um~ that are uaed by faith-based 

provide,rs? 

No. A 

0 Do you know how often St. Mary and Wellspring have had to 

~ell a student or family that ~hey are not a good fit for their 

preschool? 

A No. 

O Do you know how often they've had to deny enrollment more 

general y? 

A No. 

O ~l~o on p~ge eight of your expert report, you tal~ about 

research that has, quote; ostablishod lin s batwoon school 

culture and family outcomes in LGBTQ+ parent families; is that 

correct? 

A Yes. 

Q And you ~alk specifica 

trom, quote , less positiv 

rr·en~ly; i~ that ~ight? 

A Yes. 

y about harms ~o r.Gs1·Qt fami 1 ies 

school climate~ , e.g. 1 ss LCBTQ+ 

0 So, tbeee harms that you 4'1k about. in your report come 

from attending a school that bas a less positive school climate; 

i~ that right? 
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A Yes . 

O If a child of LGBTQ parents was i~ a school with an 

unfriend y climate, would you adv·se them to switch to~ mor.e 

LGBTQ-friendly school? 

A Some familie, do not h~ve the abi1ity to s witch schoo1s, 

and it•~ my p~ofes$ional opi~ion that it should not be on the 

p~rents to h~ve to switch their school if the ~chool envi~onment 

is unaffirll'ing . 

O But presumab y , you would encourage LGBTO .families looking 

for preschools co try to find ones chat would be 

LGBTQ-affirming? 

A Depending on the number and type o! constraints on their 

decision-making. 

O I ' d like to pull up a document entitled For LGBTQ Pa~ents , 

and we will get that p on tho screen momentarily. Arc you 

familiar with this document? 

A ~es. 

Q And I guess , did you create this document? 

l did . A 

0 And do you see che heading there that s~ys finding an 

LGBTO-fr endly d~yc~~e or preschool? Correct? 

A Yup. 

0 Okay. So, ~ighc below that , t tm just going to read out a 

couple sen~ences , and then: will ask you if I read that 

cocrectly . It says, quote , if you are an LGBTQ+ parent seeking 
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a daycare ox early childhood educational environmenc for your 

children. you should evaluate programs with the following 

questions in mind. Of noce ·s ~hat some of this information can 

be gleaned from online materials , wheceas in some cases, it can 

be obtained through $peaking with the schoo or program 

adm1n1st~ato~ o~ visltin9 the site itsel!. 

Did I read that correct y? 

A Yes. 

O And could you just describe the various things you suggest 

families should look for in this document. 

A sure. Images ot families that look like theirs , whether , 

you know, curricu um and activities are explicitly i"cl~sive o! 

thel~ families, what kind of physical environment are they 

walking into, is the paperwork inclueive of them. 

Q Okay. I'd like to talk about the last sact~on of your 

report , which is really talking about the interaction between 

parents and schools. ~our report states chat, quote , children 

do better when their teachers and parents are partner& in their 

educattonal experi ence; is tha~ right? 

A Y. s. 

O So, in your expert Qpinion, whot happen~ if a ~chool 

teach s so~ething that's diff ~ent !rom what the pa~ent teaches 

at home? 

A that can create fric&ion in the relationship, or at least a 

sense of disconnect for the family . 

Xevin P. Carlin, RMR, CRR 
4.App.0892 

Appellate Case: 24-1267     Document: 30-4     Date Filed: 08/15/2024     Page: 142 



Case No. 1:23-cv-02079-JLK Document 104 filed 01/09124 USDC Colorado pg 137 of 192 

317 

l 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

, 9 

20 

21 

22 

23 

24 

25 

23 cv- 2079 JLl< ABBIE GOLDBERG - Cross 01-03- 2024 

Q so, presumab y, in your opinion, ~t 1 s importanc for LGSTO 

pacents to be able to send thei£ children to a school that is on 

the same page when i~ comes to 'teaching abou,t LGBTQ issues ; is 

that right.? 

A If ~hey ~re teaching abou them, yes. 

O could you just xpl ln that last point? Are you saying in 

some case$, ~ school just wouldn ' t have -- wouldn ' t say anything 

about the issues? 

A It depends on what you mean, because there ia, again , k ind 

of environmental , climate- rela~ed considerations , and then 

there ' a also cur£icula£ conside£ations. So, ta pr&achool 

level, for example, there ' s noc gol"g to be a lot of curriculum 

devoted to sexual orientat.ion and gender identity,. bu,: there a~e 

kind of more impli ci~ messages that child~en and families 

receive. 

O And is the importance of being on the same page and finding 

a school that 1 guess passes on ~he implicit messages that are 

con&istene with what the parent i& sharing in the home, is cha~ 

only hnporcant for l,GBTQ paren~s , or is that important for al 1 

parents ~h n they're pickinq a preschool? 

A. I would $ay t 1 s importan- to most pa.,..ent.s that , you know, 

~hether you're a member ol an LGBTQ family o~ a mulli~aclal 

family or an adopti~e family, you want to feel like the $<;:hool 

respects you and your family and the people i n it . 

Q So, yesterday, we heard testimony from one of the 

Xevin P. Carlin , RMR, CRR 
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plaintiffs in this case, Ms. Lisa Sheley, and she talked about 

how she and her hU$band, Dan. specifically chose St. Mary"s 

Catholic Preschoo because they shere the Catholic faith and 

wanted n affirming school environment for their child. Do you 

think th~t ' a ~ good ~hing for ~hem? 

A I don ' l know lf I understand the question. You're asking 

what, exactly? 

0 Yeah. Let me rephrase that , maybe in a more general way. 

You were talking about how it • s important for LGBTO families , 

adoptive families , and other fami ies ~o be able to find a 

&chool environment that is supportive &nd affirming. Is it also 

important for rel i gious parents to be able to choose a school 

th ti~ a good fit fo~ them and for their family? 

A Yeah. 

Q If a family believes that their young child, maybe a 

preschooler, is struggling with gender dysphoria but sincerely 

believes i ~ would be in the child ' s best interest not to a!!irm 

the chi l d '' s beliefs about their gender, should they be allowed 

to make tha~ choice as parents? 

A ttA-lowed• is an interesting word. earerats hav lot of 

power to ~ake the choice~ that they w~nt to m~ke, but the 

clinical and research evidence suggests that pateA snot 

affirming their children's gender cre~tive or gender atypical 

preferences or behavior has negative consequences for that 

c:hil.d . 
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Q Did you know tbat some Ca~holic Schools in Denver currencly 

cecei~e funding from other government programs? 

A I would believe · t . Yeah . It m~kes sense. l did not know 

that, but I would believe it. 

Q Obviou$ly th;s case i$ about whether Catholic S~hools can 

participate in che UP~ gov&rnm nc lundin9 program; is hat 

right? 

A Yes. 

O And the State of Colorado has taken the position that they 

should not be able ~o parcicipate; is ~ha right? 

A Yes. 

O So, do you think Catho ic Schools that participate in these 

othe~ govern.men~ funding programs shouldn ' t be allowed to 

receive government fund~ from tho$e p~ograme? 

MS. RUST: Your Honor , r•m going to object again. I 

don ' t know how th~s goes to her e xpertise and relevance of her 

expertise at this poin~ . 

THE COURT: The obJection goes ~o weight , not 

relevance. The objection is over~uled . Go ahead. 

MR. ReAVES: Thank you, Your Honor. And I am almost 

done. I juet h~ve a few more que$tiQns. 

THE COURT : Ok y. 

Q. (By Mr. R~~ves) Simi ~rly -- well, I gue~$, sorry . We 

had an objection. Do you want me to restate thac q-uestion, or 

do you recal1 what I was asking? 

Xevin P. Carlin , RMR, CRR 
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A I think you're asking do I ~hink ~hac they should also be 

denied funding from the&e other entities? 

Q that ' s right. 

A Is that correct? I really would need to now more, I 

think, to answer tha- question about those different entities 

and b able to research more about them. IL's a hard q~estlon 

£or me to \ln.swer. I ' m sorry. 

0 No. That's totally fair. It is complicaced. Are you 

aware that both St. Macy•s and St. Sernadette•s Preschools are 

licensed preschoo s, and they're licensed by the State of 

Colorado? 

~ ¥es. 

Q Do you think that the Stace should revoke their licenses 

based on the f~ct that they're not p~oviding these affirming 

cnvlronmoncs that you think ara critical? 

A I think that the quest on that this case seems to concern 

is about receiving s~ate funding for preschools . So, I don't 

think r can answer a question about licensure, a• I ' m ~oc re~lly 

familiar with Colorado's ltcensure of dif~erent kinds of 

preschools. It ' s a hard question for me co nswer. 

O So, your expert opinion and testimony tod~y is focused on 

spec1£1eally the receipl or government funding by these 

pcesohoo1s; is that right? 

A 

Q 

I think so, yeah. 

Plnd --

Xevin P. Carlin, RMR, CRR 
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A If l -- honestly, if there ' s any specific questions that 

you want me to answer about licen&ing, I just would need to know 

more to be able to answer that question. 

Q Thank you. No. That was it I had on liconslng. so, I 

g~ess my que~tion , then, i$ if your testimony ~nd your e xpert 

opinion is ocused on specifically the ~eceipt of 9overnment 

funding ~nd, you know, why tha~ is problem~tic , what is the -­

what is the harm specificall y ~hat arises when St . Mary 1 s or -­

or Wellspring Catholic Academy r~ceives funding, and that harm 

is not present when ~hey 1 re just a licensed preschool provider 

not rece1ving funding? 

~ To me there ' $ an incon$iS~ency between the expectations o! 

nondiscrimination, which enables full access in orde~ to obtain 

tho$e funds , and then the religious schools who receive those 

funds but arc engaging in pracciecs that ultimately rosult in 

some people being denied acceptance. 

Q So, the schools are operacing che same way. that was che 

test.imo1\y yest.e.rday, that the schools for religious reasons 

can • t change their. enTollment practices. So, assuming they 

operate th same ~ay whether or not they receive thia UPK 

funding, whet i~ the additional harm tha you ~h~nk ~ccrues to 

LGBTQ !amilie& o~ pa.rents from ~eceiving this goverrur1ent 

funding? 

A wel l, 1 think that a family who is looking for affordable 

schooling for their children are more likely to potentially 

Xevin P. Carlin , RMR, CRR 
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choose or access or consider this schooling environment , which 

ultimately may not bathe most affirming . 

Q Just a few more questions . l 1m almost done . You, ment • oned 

at the beginning of your testimony that your work was cited in 

on ~micus b~ief f~led in the FuJton Ca$e at the Supreme Court . 

Do you ~ecall that? 

A I was ultimately one of the co-~ignors of the Willia~~ 

Institute at UCLA's brief, which was, 1 believe, entered. 

O So, you signed on to the brief yourself? 

A ~eah . 

O Do you rec~ll whether your brief was filed on ~he side that 

prevailed at the Supreme Court or the $ide that lost? 

A I think it •s pretty clear where my -- where I was actu lly 

aligned, but I ' m not ~ure of the que~tion. 

Ma. REAVES: No !urthc~ q~ostions ; Your Honor. 

THE COURT : Thank you . Redirect? 

UD,JUCT BXANJHATION 

BY MS . RUST 

Q Mi , Or. Goldberg . Vou ended that cross being asked a lot 

of questions about government lunding. Ar& you an xpert in 

gove~nment funding? 

A No. 

0 Were you req~e•~ed to give your ~xpert opinion regarding 

government funding by the Colorado Attorney General ' s Office? 

A No. 
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Q Were you ever given documen~s to revie regarding funding 

of any of the coiorado programs at issue here todAy? 

A No. 

Q You also were asked questions on direct regarding an online 

g~i de you had authored for LG p~rents looking for a $Choo!. Do 

your call that ? 

A I do. 

0 Is that guide meant for a parenc wi hall school opcions 

availabl e to them? 

A It i s a nonspecifi c gui de, really supposed co be the f i rs~ 

kind of first stop for a parent who is just at&rting to think 

about preschool. 

Q In you~ research , do LGBTQ parents always h ve all the 

options ~v~ilable to theme$ their cisgender peers? 

A No. 

O What kind 0£ constraints are usually on LGBTQ parents' 

search for schools? 

A Well , as I noted, they're often more eo~str~ined by things 

like :f ncome. They are aJ so const:ra:f ned by the fact that some 

schools will deny th m. Wheth r or no~ tbey•re cl ar that 

thet 1 ~ rel~ted to their sexu~l o~ientetion or gende~ ident1ty, 

you kno~, t hey may say that they don•l have room for them fo~ 

other reason•, but we know from oth~r research that th~tt• not 

always the full story. 

Q Ok~y .. And in your research regarding LGBTQ parents who a::-e 

Xevin P. Carlin, RMR, CRR 
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living in poverty, does that mean tney might have restricted 

access to transporta~ion? 

A ~es. 

Q Does it r:nean thy might have -- that their tr~naporcation 

might be unreliao:e? 

A 

0 

Yes. 

Does th~t mean th~t they may have to utilize public 

t.ransportat.ion? 

Yes. A 

0 Does i't also mean that those parencs might. have a work 

location that al$O must utilize public tranaport&tion? 

~ ¥es. 

Q so, did you tlnd 1n your research that LGBTO 9arents who 

are living in poverty and when they are looking for an early 

childhood program ofcen have to eonsidor how to got their child 

to that school? 

A ~es. 

Q How did that weigh in in their factoring of a school 

environmen-;? 

A We-1 , I had to consider, lor exampl I where they worked 

CQmpared to where the schoo we~ located, the hou~~ th~t the 

school op ratedf whether it was even possible fo~ them to get 

their kid to their school and to get to their own place of work. 

They had to consider cost, both gas or public transportation. 

Q Ok~y .. And clid that in your research limit the amount of 

Xevin P. Carlin , RMR, CRR 
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early childhood options available to those parents? 

A Yes. Signif cantly. 

Q Al l righ~. ttow does living in a rural area limit the 

options of early childhood education available to LGBTO parents? 

A We-1, there are fewer e~rly childhood education 

envlron.mencs lA ~ural reas. They're much oore spread o~l , and 

there ts just fewer options, and folk~ have to drive a lot 

farther eo actuall y access those op&ions. 

O In your research of LGBTQ parents in rural envi~onments, 

did you find that sometimes the only option available to the~ 

was a religious early childhood provider? 

A ¥es. There were instances of parents who had, you know, 

one, maybe two options, nd one or both of ~hem were religiously 

aff ili~tec:i. 

Q Okay. so, in that situation, l a paront had to choose a 

less-affi~ing environment, would that be understandable? 

A ~es. 

Q And I know , Dr. Goldberg, you note the b sics about 

Co orado•s U?K program. And you were asked by counsel var ·ous 

quest.ions about. LGBTO f mi lies 1• experier.cea in a metro area and 

Denver , buc i$ it your under$t~nding th~ the Co1orado•~ 

un1ve~sal ere&chool only applias Lo De~ver? 

A 

0 

My understanding is it do~s not juet apply to Denver. 

Is it your understanding ~hat it just applies co 

metropolitan areas? 

Xevin P. Carlin, RMR, CRR 
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A My understanding is it does not just apply to metro areas. 

O And did your findinqs ~ your researc~ regarding how often 

lesbian and gay par.ents f•ce chellenges accessing preschool and 

aacly childhood that Mc. Reaves talkad to you &bout that said 

they 6idn 1 t h~ve as meny challenges ~ccessing those services in 

lhe m tro rea -- ls that co~~ eL? 

Yes. A 

0 Okay. Does tha~ mean they don tc have any challenges at 

all , ever? 

A Absolutely not. 

O Okay. Does thac mean LG parents ~ever lace discomfort in 

metro areas? 

A No. 

0 Okay. And how is acceptance of LG families di!ferent than 

acecptanea of LG pcoplQ? I boliQve you mentioned that in ono of 

your answers . 

A ~es. There are some folks ~hat are relatively accepting 

of, for example, the idea that a man could marry a man, but 

wouJd not be accepting of two men adopting a child . 

O I believe also in your answer to Mr. Reaves• line of 

que$tion ng regerding that article thet you 5t~ted the findings 

he talked to you about were not regarding explicit challenges. 

So, were there findings in your ~tudy regarding other ch~llenges 

of LG parents? 

A Yes. So, he pointed out that 75 percent of them did not 

Xevin P. Carlin , RMR, CRR 
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experience significan~ challenges . I will point out cha~ 

obvious.y that mea~s a quarter of them did, which is not an 

insignif"cant number. The kind of challenges may no~ have been, 

you know, people calling them names, but they ~ere things like, 

you know, lack. of experience of teachers with LGST parents , a 

lack of books; inclusion, picture~ thaL were ncompasslng of 

their families, other parents • negative attitu~e~ towards them. 

things like cha&. 

O And is that typa of -- or tho~e types of challenges any 

less damaging than the explici~ challenges? 

A They are cha lenging in different w ys . They ' re h rder to 

confront, because they don ' t seem as explicit, and they don • t 

seem as directly hArmful. Which can actually make it h rder to 

resolve , because it 1 s easier for schools, for e xample, to 

dismiss those kinds of concerns. Thcy •ro also more likely to 

just simply go unacknowledged, because they are aort of leaa 

overt . 

Q Okay. Mr . Reaves as ed you & bunch of questions about 

whether, you know, an u;a·ro fami y should try and find ain 

affirming early childhood nvironment. Do you remember those 

que$tions? 

A Yes. 

0 As a clinica- psychologia~, why ~hould parents do their 

best &o find a supportive or affirming school environment !or 

their child? 

Xevin P. Carlin , RMR, CRR 
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A To enhance their child's self-esteem, positive self-regard. 

O so~ is that -- is it a bad thing to try and find ~uch an 

environmen~ for your child? 

A No. rt•~ a very good thing for both parent& and childron. 

Q Okay. And I think in tha~ ~ame line of questioning1 

D~. Reaves (sic] spok to you about what should an LGBTQ parenl 

do shou d they find themself in~ situation where their child is 

not in an affirming school environment. Do you remember tha~ 

question? 

A ~es. 

O ~nd I think you -- your answer wa~ that is not on th& 

pa.cent to fix that school environment. Can you e.xpla in that 

answer more , please. 

A Ye,. Putting the oou~ on parent~ to ~hoo~e a new school 

when they may not even have that ehoiee if thair child is 

confronting bullying, harassment, a generally inhospitable 

environmen~ , is inappropriate, because all things being equal, 

many parents don't have that choice, and schools are supposed to 

provide safe environments for. children. 

O Okay. Mr. Reav s lso ask d you, lot about school 

me~5agin9. Do you ~emecnl;>er that line of que5tioning, 

D~. Goldb ~g? 

A Yes. 

0 If a school engages in discriminatory conduct against an 

LGBTO student . does that discriminatory conduct send any message 
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to that student? 

A Yes. 

Q What kind of message does it send? 

A I think depending on the ~ype of conduct, it certainly 

sends the me~sage that that child is not va ued as a full human 

bei ng, l s noc seen as equal deserving of equal treatment 

compared to other children and other families. l~ also ~ends 

che message ~o other chi ldren and s~aff and teachers thac thac 

kind of behavior or attitude is permitted, even encouraged. 

O Does ~hat discrimina~ory conduce inflict harm apar~ fro~ 

the massage sent? 

~ Yes. It helps t o cult i vace an e"vi ronment of intolerance . 

Q How about if a school engages in discri mi natory conduct 

against LGBTQ parents? Doe$ that conduct send ~ny me~sage? 

A Yes. 

O And does that cortduct nflict harm apart from that message? 

A ~es. 

Th&nk you . Nothirtg further . MS . RUST: 

:tH~ .. COURT: Thank you. Thank you ve~y much , Docto~~ 

My I aee che 

tHE WITNESS: Thank you. 

THE COURT: Pardon me? 

MS. ROST: The doctor ju$t s~id thank you. 

Dr . Goldberg just said thank you, Judge. 

THE COURT: All right. M~y I see the coun~el from 
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each side ~hat •s going to conduct tne nexc examination ac 

sidebar for a mome~t . 

(Proceedings held at the bench ~) 

IHE COURT : I don't want to interrupt the testimony of 

thi$ witness , ~nd we ' re close ~o ~ bre~k time, but I W9nt to 

know who you're ealllng. 

MS. RUST: We ' re going to call Dr. Tishelm~n next. 

THE COUR1 : Okay . And how long do you project her 

testimony? 

MS . RUST: She should be about che same as whac 

Dr. Goldberg just did. so , that was like , what? An hour? 

TR£ COURT : Ne 1 ve go~ an hour? Okay . I think what we 

should do, then , i s take the afternoon break now, and then come 

b~ck at 3:15 . ~nd if she i~ fini$hed by 4:15, 4:J0, we will 

just recess for tho day. 

MS . ROST: Okay. Sounds good. 

TKt COURT : Is that all right? 

MS . RUST: Tha.t •·s fine . And, Your Honor, I will have 

to make a correct i on on the record. All my e xhibit numbers were 

wrong because of what h4ppened yesterday . 

tHE COURT: You can do thot . 

MS. RUST: I ust wanted to let you know. 

THE COURT: l have a personal question to ask you. 

Your middle name i s Siobhan? 

MS . RUST: It is . 
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TH£ COURT: And you 1 ve got red hai r. so, you 1 ve been 

kis&ed by a shamrock? 

MS. RUST: r have · ndeed, and my ast name i s Rus~, 

like y hair color. 

THE COURT: The re~eon I mention this is bec~use I had 

a cousin named Siobhan ln r~el nd; and her husband was Ir1$h, 

but he was born in the United States, and he•s the only one I 

know who i rmi grated back to Ireland. Si obhan i s an Iri sh name 

that you just don't hear a ot. It ' s a lovely name. 

MS. RUST: Thank you. I like ic too. Thank you. 

THE COURT: Thanks. 

(Proceedi ng$ held i n open cour~:) 

THE COURT: We'' 11 take a. recess now for approximately 

15 minute~ . 

(Recess at 3;01 p.m., until 3:18 p.m.) 

THE COURT: And your next witness is also by video? 

MS. RUST: No, Your Honor. She is here. We have 

Dr. Tishelir.in. 

TH~ COURT: Okay. Please call her. 

CThe Witness l~ sworn) 

tHE COORT~OOM D£PUTY! Plea$e be ~eated. st~te yo~~ 

full name for the record~ and spell your last name. 

THE WITNESS: Amy Tishelman, T-I- S- H-E- L- ~ - A- N. 

Xevin P. Carlin, RMR, CRR 
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BY MS. RUST 

Q Thank you, Or . fishelman. Could you please tell us wha~ 

degrees you currently hold. 

A I have a BA f~or Clark University, where Dr. Goldberg 

teachesr and a PhD in child clinic 1 psycholo9y fro~ "est 

Virginia University. 

0 Thank you. And do you have any professional licensures? 

A I'm licensed as a clinical psycho1ogist in the atate of 

Massachuse~,;s. 

O Okay. And, Dr. Goldber9 [sic] , have you participated in 

any !el'owships? 

A You mean Dr. Tishelman. 

0 

A 

0 

A 

Q 

A 

0 

I ' m sorcy. Dr . Ti~hel~~n. Yes. 

Yes , I h VO. 

And have you ever trained and supervised students? 

~e.s, l have. 

Have you taught any colle9e courses? 

Many. 

And where are you currently employed? 

A I'm employe~ ~t Booton College in Che~tnut Rill , 

M ssachusetts. 

0 

A 

Q 

~re you currently teaching any courses? 

Yes. "ell, 'min between semesters, but yes. 

What will you have taught this year? 

Xevin P. Carlin, RMR, CRR 
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A Interpersona. violence, which I taugh~ in the fall 

semester , and developmental psychopathology, and is $tarting in 

a couple weeks. 

Q Okay. With your clinical license, have you ever treated 

~my patients? 

A 

0 

A 

Yes. 

Have you ever worked in the -- in a hospital? 

Yes. 

O Okay. Would you plea~e describe your regional work related 

to your area of expertise. 

A Yes. Well , •ould that 1nclude my work t Boston Children's 

Hospita. , as well as in the region out$ide? So, I worked in the 

child protection pro~ram for 20 years at Boston Children ' s 

Bospita , where I was for a time director of child protection 

clinica sorvicos. I w s a so director of research and training 

in the child protection progra~ there . 

And I did -- I filled in in pedia~ric psychology in 

various areas in the hospital , includirtg as director of 

psychology :fn the urology department. And worked in 

developmencal medicine doinq diagno~tic valu tions for aotism, 

and the obe~ity program. 

I was more ~ecently directo~ o! clinical research in 

the gender multi-sp~cialty service, ~nd it was called the 

Differences of sex Development program; bu the name changed to 

the Being You program, which is a program that serves youth and 

Xevin P. Carlin , RMR; CRR 
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their families when ~here are variations in sex traits. 

Q 

In the region 

~es , please . 

would you like me to continue? 

A I served on many boards , and in some leadership capacities. 

I was on the governo~•e commission of sex and domestic violence, 

and I co-chaired a p~oba e and family court subcommittee. I 

co-chaired or chaired a guardians ad litem committee to do 

craining around the area. - worked with che board of education 

on a safe and supportive education initiative to help 

traumatized children learn , among other ac~ivities. 

I worked with the suffo.k County, which is Boston, re& 

child advocacy center !or ten years al$O, observing forensic 

interviews of chil dren And as a mental heal~h consultant. 

O Okay. And I think I forgot to ~sk you, would you please 

describe your area of oxport~sc. 

A Yeah. I have a number of areas of expertise, in general 

child and family mental health, pediatric psychology, which is 

the intersection of illness aod well-being in children, and 

l"terpersonal vio ence, chi d maltr.eatment, and tra~ma, as well 

as gender diversity and development, and variations in sex 

che~acte~istics in child~en. 

O Thank you, Dr. Tishelman. Could you also brlelly describe 

your national work related to your ~reas 0£ experti~e. 

A Yes. t•ve been on some national - - I presenced nationally 

in my areas of expertise many, many times at national 

Xevin P. Carlin, RMR, CRR 
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conferences , and given many workshops. I ' ve also par~icipated 

on task force, and I currently co- lead a national ta$k force for 

the Amer · can Psychological Association on veriat · ons in sex 

tr its , were $Om~ examples. 

Q Okay. And then how ~bout internationa ly? Have you done 

any wo~k inte~natiooally? 

A Yes. Again, I presented quite often internationally, and I 

recen~ly comple~ed taking the lead in developing s~andards of 

cace for gender-diverse or transgender children for the World 

Association of rransgender Heal~h - - World Professional 

Association of Tran~gender Health, WPATH. 

O Okay. Hhat age children were thO$e standards for? 

A Excuse me? 

What age of children were those standerds for? 0 

A Ihcy wore for children up to tho time of pubcrcy. so, 

before puberty . 

Q So, Dr . Tishelman, can you ~ell us a little bic about your 

p~ofess i onal journey that led you to have an expertise in 

gender-dSverse and t~ensgender child~en. 

A Y s. Well, was -- I was tecruited, ctually , t Boston 

Children's Ro$pital ~o work wi~h the progre~~ th~t I work witn , 

~ith th t~an&gender p~ogram, as well as the 9rogram ror youth 

with v~ria~ion$ in sex traits. So, my journey started then, and 

1 have developed a signi!icant expertise since that tim. 

Q Ok~y .. You •· ve mentioned a few times variations of sex 

Xevin P. Carlin, RMR, CRR 
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traits. Can you explain that a little bic to us laypeople; 

please. 

A ~es. Variat · ons of sex trai~s are known by various 

d1fferent ~ecmino.ogies . There's not one terminology people 

prefer. I·'s sometimee cal ed differences of $ex development, 

o~her tim s disorders of sex d velopment , or variations in sex 

characteristics. Sometime~ they ' re known as intersex or 

in~ersex variations. And many people prefer to jusc have their 

own diagnosis used, and none of those broader classifica~ions. 

O Okay. What does it - - what does it mean to have those 

things? 

~ ~ variation in sex cha acteristic or sex trait are 

congenital biolog cal conditions whereby ~here ' s an aeypicali~y 

in reproductive or sex anatomical or ho~monal e xpressions, 

and 

O Okay. And I would assume if there ' s a clinic at a hospital 

for this, do these things happen often? 

A They the estimates of how often it happens varies quite 

ab t , from as low es one in 200 or 300 ind viduals , to about 

one in 4, 400. 

O Okay. And how ~bout, can you describe a little b t to u~ 

~haL "ge~de~ diverse w or wtraosge~der• means. 

A ~Gender diverse " and • transgende~• may be different term$, 

but ~&ransgender 9 i s an umbrella term to refer to somebody whose 

gender identity differs from what their gender identity was 
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assumed to be at b~r~h. And ~gender diversityP is a broader 

term tha~ that. ~ha~ can refer to diverse gende~ e xpressions 

tha~ maybe eren •t e~pec~ed ·n a particular community, and not 

necessarily gender identi~y differences . 

Q Do you elso happen to know how often gender-diverse and 

lransgendered childr n are 1~ our population? 

A We 1, the ~tatistics are varying so greatly that it ~s 

really hard ~o say right now. I~ can be considered to be 

relatively rare to as many as one in .five or ten people, 

depending on the study that you look at , currently. 

~nd wby are the statist1ca ao r4re? 

Why ere the $ta~iat1cs so rare, did you say? 

Yes. 

0 

~ 

Q 

A We 1, the statistics just v~ry by the time point ~t which 

they woro collected, what qucscions wcr asked, where thcy•rc 

being asked, et cetera . So, the statistics of numbers of youth 

who are identifying as gender diverse or cransgender have 

increased more currently from wha~ they were in the past in the 

Un ted S·taites and across the woTld, actually. 

Q Okay. How com -- how come th y•re increaa1ng1 Are more 

~tudie~ being done? 

A Actually, that • s a complicated qu stion thal I p~obably 

can ' t ~n5wer specifically, becau•e people have different 

hypotheses about tha~. And I don ' t think we know . 

Q Ok~y .. Thank you , Doctor. Dr . Ti.$helman, you mentioned in 
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your introduction that you are a child psychologist. As a child 

paychologist , are you trained in child deve opment? 

A ~es. 

Q okay. can you tell m~ & little bit a.bout \lell,. strike 

that . Let me go b~ck a step . A~e you trained in early 

childhood developmen~? 

A Yes. 

0 Okay. Wha& is important about early childhood development 

vecsua jus~ childhood development? 

A Barly childhood is a time of very rapid change for 

children. It's a tim& when basic academic and relationship 

skills and understandings occur . When children are born , they 

don•t have language. By the time they•r two, they have a 

tremendous amount of language . So, you can think of yo~ng 

children as almost sponges. 

It's also a t_me when first relationships develop, and 

a schema or understanding o! the world develops as a aafe place, 

whether they can have s~rong attachments and trust the dul~s 

around them, part cularly primary caregivers , and that kind of. 

t£ust and secure attachment often leads to st ty and ability to 

function in~ more regulated w~y in environoent$ over time. 

O so, all th se loundatlonal skills , a~e they built in this 

eacly childhood developmental stage? 

A Yes. That doesn ' t mean that change is impossible over 

time, but it i$ a time of great learning and a time when a sense 
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of self really starts ~o develop. 

O Okay . And why is sense of self importa~t in child 

developmenc? 

A A sense of ~elf gives a child confidence to explore the 

environmen~ and to learn, and a eense of safety and ~ecurity in 

their rel tio~ships nd trusl ol others. 

O Okay. You ' ve mentioned trust of others~ few times 

regarding early childhood developmen~ . Why is thac irnportanc1 

A Without trust in others , it "s very hard for children to be 

safe, comfortable, and secure in environments outside of their 

families. sometimes it's very hard for children to do that 

within their families , dependi~g on wheeher their families are 

nurturing and accepting. That kind of stress and chronic stress 

can interfere with positive development over time for children 

and cause harm for them. 

O Okay. So, you just mentioned stress interrupting positive 

development and causing harm. What type of stress can happen in 

early childhood development? 

A We , ~her.e's qufte a huge robust literature right now on 

early life adver~iti s , also sometimes referred to aa dverse 

childhood e x.periences , and the relationship :between those 

adversities and subs queot development !or youth. And so these 

kind~ of early experiences have been demon~trated to be 

extremel y import.an·t in terms. of development. 

Q Ok~y .. Why have they been shown to be extremely important? 
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A so, would you mind if· take a step back and describe what 

an adversity ls , or what an early adversity is? 

Q ~es. Le~ 1 s take a seep back. And, O. Tishelman, can you 

tell us what an ~arly life adversity is. 

A Early life advereities can be child ma treatment in the 

forms of eKtrema ne9lect, which can take many fo~ms ; child 

physicei abuse; e-motional ei.buse and emotional ne-glect; or -i,exual 

abuse. le can also constitute o~her kinds of stressors, like 

death and loss of a pacent, hore~lessness, et cetera. Maybe even 

chronic illness for a child. They basically are experiences 

that have ~he potential to cause trauma for a child, and they 

can be single 1nc~dents or chronic stress, chronic extreme 

stress. 

O Rave any of these early life adversities been !ound in a 

school environment? 

A Yes. A child can be abused in a school environment, 

neglected, or significantly bullied in a school envixonment, 

which can cauae harm. 

O So, you• ve mentioned a few t mes ca\lsi ng ha rm. t • d 1 i l<e to 

talk a ~ittle bit &bout that now. so, ~bat kind of physical 

haccn can en early childhoocl experience h•ve on a child? 

A Physical ha~m? 

Mm-hmm. 0 

A Physical harm can have many different impaces on a child 

depending on the physical harm . The early -- actually~ the 
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earliest time in l ife is when a chilc:l is most vulnerable to 

severe physical harm. For i~stance, most fatalities that occur 

to children who ar.e being abused in the first yea.r of life, and 

up to the ag·e of three, where if they• re in n abusive home 

environmen~ and vulne~able without recourse, they're more 1ikely 

lo be severely harmed. 

So, physical h~rm can c~use injury th~t•s irreve~~ible, 

as well as death, and can -- if it doesn ' t cause irreversible 

injury or d~ath, can carry with it a sense of a lack of trust 

and safecy in others, fears , and an idea of the world as an 

unsafe place whare they're ikaly to be harmed. And we can talk 

a little bit more about how that might impact a child wnen 

they•re older in the way they interact with oth rs, if you would 

like. 

Q Okay. Yeah. Lat's -- how does physlcal harm during early 

childhood experiences then, as you say, affect a child when 

they•re older? 

A So, aside from phy&ica. harm, i~ can crea~e emotional harm. 

And research shows that chi dr.en who have been abused whe" 

they're younger may be more likely to $e the world as hostile 

even when it'$ neutr~l, an~ expect othe~~ to huct tnern even if 

they're not going to hurt them, and will sometimes react with 

defensive bostility. That means they will try to protect 

thems lves even when they ' re not in danger, and will interprec 

neutral stimuli as negative sometimes. 
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Q And these adverse childhood experiences, can they also 

negatively affect an individual's mental health? 

A ~es. So, adverse childhood experiences in generel, not 

just physical abuse, but all of them, h ve been linked to poor 

outcomes with relation to mental health, propensity for 

addlcLions , prop&n$ity tor employment dls£uption, and propensity 

£or injury, ~s we_l aa early morbidity and mortality in terms of 

poor physical heal th for adults. 

Has there been a why discovered yet, Or. Tiahelman? 0 

A ~es. Well, there's an understanding now that che question 

isn•t really is nature important or ia ~urture important, but 

actually the iote action oi a person's biology with their 

environmen~al experiences , which is sometimes considered an 

ecological, biological, development.al kind of fremework for 

understanding dcvelopm~nt. And so when a child experiences 

adversity or extreme stress, and often chronic stress, which is 

sometimes labeled toxic stress, it can aCfect their 

neurodevelopment and ability ~o learn and interact with others 

over ttme. 

0 Okay. So, are you saying that this type of stress could 

actually offect the way a child's brain develop$? 

A Yes. 

~nd has that been shown in ~tu~iea? 

Yes. 

0 

A 

Q Okay .. What are some of the effects that this can have on a 
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chi ld ' s brain? 

A We-1, a lot of rese~rch ha& examined the HPA axis within 

the bra · n, che hypotha amic, picuitary, ad enal axis , and the 

way that s~re$S is processed in the brain. And it ' s o!ten vory 

different in kids who have been exposed to ch~onic stress and 

adversity. 

So, we can £ind hormon~- differences as well as 

s~ructural differences i n the developing brain of a child who 

has been exposed to chconic stress. So, this is often referred 

to as a developmental cascade, or the fact that early adjustment 

informa lacer adju$tment and adaptation. 

O Okay. Yeah. That was going to be my ne~t question. Not 

to be dense , buc could, you know, changes in hormones nd your 

br~in structure have lifelong effects? 

A Yes. 

O Do you have any examples of those? 

A ~es. Youth who are exposed to early adversities have a 

higher l ikelihood of di&eases as adults , for instance heart 

diseases and cancers. And actually exposure to early 

adversities has been redefined as not ju~c a risk lot mental 

he~lth diso~de~$ in ~dulthood, but ~s ~ pedi~tric p~oblem as 

w 11 b cause or the links wi th physical health or exposu~e to 

adversities. So, there c~n be higher ~ddiction, higher trauma, 

and PISD in adulthood, hi gher sui cidality, but also higher 

disease ramifications because of the effects of 5tress on the 
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body. 

O Okay. You •·ve mentlonE!d a few times the phras•s •chronic 

stress~ and •~o~ic s~ress.~ Are those related to these adverse 

childhood experiences? 

A Ye$. And in the early yeo~e of studying trauma, often 

~esearch examined Vi tnam -- v Lerans ~hoc m back !com war or 

~dult~ who were exposed to a rape -- ~ rape and a one-time 

experience. Bu~ research has now focused on people ~hose 

children develop in a situation where they"re in a chronic 

stress condit·on as opposed to a one-time ~rauma experience, and 

have been able to understand the effects of chronic stress , 

sometimes called to~ic stress, when it 's extreme stress on child 

development.. 

0 Okay. How doe~ a child -- what i~ a situ~tion in which a 

child oxpcriencos thia toxic scress? can you give an example? 

A When a -- I will give you an extreme example, because I 

~orked in child abuse for so many years. Children who are 

l~ving in homes where they're physically abused or observing 

their parent being exposed to domestic violence on a routine 

basis is child who is living with chronic stress. Other 

children who a~e ~ttending a school whe~e they're being bu1lied 

and they•r not sale are also children ~ho experience chro~lc 

stress. I can ~ive you a c inical example, if you would like. 

0 sure, Dr. Tishelman. f you would give us a clinical 

example from your expecience, of course not revealing any 
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private information. 

A For instance, I had a patient that co~e$ to mind who I saw 

in the UTology depar ment, bec~use if you remember I was the 

director of p$ychology nd urology. And he was attending school 

but encountering difficulties because he was afreid to uee ehe 

ba~hrooms t ~chool. And so he was d veloping medical sequelae 

from not U$ing the bathrooms. And when I talked to him, it 

~urned ou~ that when he was growing up, he didn't express 

himself as a eypical male was assumed to express themselves, and 

in fact his family thought he was transgender. 

And he was bullied so badly in b4throom~ that he no 

longer even, 15 years or so la er, Celt comfortable using 

bathrooms in publi c places. Which was inhibiting his ability to 

be educated, becal.llJe he was tt;ying to go to college, ilnd he 

needed to be able to sc public bathrooms in ordor to function. 

So, that•s one example. And he had posttraumatic -- he had 

trauma fro~ this expe~ience of going. I can give you other 

clinical examples. 

Q l think that one is good. I want to move on to yo~ br.ought 

up this example of how chronic stress can affect 9 rson. Ar& 

t~ansgende~ed ind~vid al~ -- or, excu$e me. Stc~ke th~t. Are 

t~ansgendered children al! et d by chronic stress? 

A 

0 

Often . 

Okay. How does that 

wock'? 

bow have you observed chat in your 
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A I've seen many children who have been very adversely 

affected by their experiences in &Chooi when they "ve been gender 

diverse or transgendeT . By gender diverse , 1 mean expressing 

their gender differently than was accepted in th school 

environmen~ . 

0 okay. D~. Tishelman , ~e also spoke about how ACEs might --

or an example of ACEs or adverse childhQod experiences might be 

significan~ bullying . Does that also - have you observed chat 

happening with the gender-diverse and transgendared youth you 

work. with? 

A I m1ss&d a word that in the first sentence. so, I'm 

sorry. 1•~ a little hard o! nearing myself. 

O No problem. I will speak up . You spoke about how an 

example of early childhood experience~ -- or, e xcuse rne 

adverse childhood oxpocienccs or ACEs can bo bullying in school. 

Have you observed that happening with gender-diverse or 

transgendered youth in your work? 

A Yes. 

Q 

A 

Okay. What lla ve you observed as a resu,J t of that bu 1 1 yi ng? 

Many times children I work with hav had to b homeschool&d 

o~ ~emoved from a school envi~onment becau~e they didn't feel 

sa!e. Otha~ children, 1•ve seen really sort ol !all apart 

bec~use of bullying, includ ng younger children. So , that 

i~•s - if a child is in an unaccep~ing environment, it can be 

very profoundly difficult for them. 
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Q How about suicidali yin gender-diverse and cransgendered 

youth? 

A ~es. t h•ve had patients who have been suicidal because or 

nonacceptance, whether at school or because of their families. 

I h~d one child I could give you ~n ex~mple of that come$ to 

mlnd who was ve~y young; mayb in kinde~9arLen, here he was 

being bullied. I actu~lly don t t remember the correct pronouns. 

And went co che principal •· s office, and just complet.ely fell 

apart, and threw things all over the principal •s office, and 

threw everything off che desk, and was taken to Boston 

Children's Hospital in an ambulance. Tha~•a one example. 

0 Okay. 

A It's very much like anybody who is in an uns fe 

environmen . It•~ very hard to function. 

Q Yeah. That example of that young child having those 

behaviors in the principal's office, cart these adverse childhood 

experiences af!ect a child's ~ehaviors int.hat way? 

A Yes. 

rs t common for that to happen1 0 

A Y s. Children have differ nt ways ol expressinq stress, 

and they can e xpre~~ $treS$ through behavior~l outbu~sts and 

emotional dysregu~ation, or through what we c 11 lnternall~lng 

problems, such ~s deep depression, apathy, and anxieties, 

wit.hdraval, and not necessarily acting out . Children express 

stress · n different ways. 
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Q Okay. Going back to adverse childhood experiences, you 

gave some examples Qarller on. I& discri ination a form of an 

adverse childhood e~perience? 

A 

Q 

A 

Yes. 

Rave you O~$erved that you~~elf? 

Yes. And f~ankly, I ''ve obse~ved dlscriminalion in 

different forms over my career. So, it's not just gender 

discrimina~ion that 1 s hard for children. If a child is 

autistic, for example, and bullied or not accepted, it•s hard 

for those chi dren. There's a lot of different kinds of ways 

for children to be different, and if they ' re treated poorly 

because of that di!!erence, it can cre~te a lot o! anxiety and 

low self-esteem. 

And the way that it work~ for other children is the way 

that it works for gcnd~r-divorsc and transgondor children ~n tho 

sense that if they're rejected for something they can't change 

about themselves , that can be very hard, because they didn't 

have a way to be different. 

Q Okay. And t~ank you earlie~ fo~ giving us examples of 

gender div rse. think I neglected to ask you while we were 

tolking ~bout voriation in ~ex traits. If you could g ve en 

example 0£ -- lo~ us laypeopl or what that might physlcally 

manifest as, or medic~lly m~nifeet ~s. 

A so, they"re very, very variable condit ons. ror instance, 

a child with CAH , congenita • adrenal hyperplasia , might have XX 
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chromosomes but be boTn with a~tributes that are often 

associated with males , &uch .is -- such as an 4U'llar9ed phallus, 

for e xample. So, sometimes visual anacomy doesn't match with 

chromosomes. 

Other people , for examp e , with AIS ~~Y deve1op and 

look exLernally like a typical girl , and noL be dla9nosed until 

later on a~ when puhe£ty doesn ' t go ~3 e xpected, as having XY 

chromosomes , for example. -hose are some -- those are a couple 

of e.xamples. But actually variations in sex t:.raits really 

encompass a broad array of diagnoses up ~o about 40 or more 

diagnoses. 

differences. 

so, there's a lot of different ways there can be 

Q Okay. And this sex tr it variance and diagnoses , th&y're 

not new, are they? 

A No. 

O Row old has this been around? Row long? 

A I am no~ an expeTt on tha~ , ~ut I imagine, because they ' re 

biological condit i ons , that they've been around as long as 

people ~ave been around. 

Q Okay. Dr. Tish lmAn, I 'm going to turn us b ck to we were 

t~lking ~bout ~ChQol environments. Rave you done ~ny 

p~o!essional work with children, clinical psychology ln school 

environmenc.s? 

Yes. A 

Q Ok~y .. Would you tell us what that work is. 
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A Wel l, very long ago, at the beginning of my career, twas 

actually a pcofessor at Binghamton Univer$ity in Binghamton~ New 

~ork, and chere I part i c i pated in• home- school partnership 

study, where I was a liaison botween home and school to cry to 

get home and school ~o coll~bo~ate more effectively . We 

publi shed paper on that in 19~3. 

And I did do reseacch in school on children who ~re 

rejected, and that was part of my dissercat i on to cry to 

understand what caused children to be dialiked by other children 

or liked by other children. 8ut while I was i n ~he l as~ 30 

years, did work wich a safe and supportive school &nvironm&nt 

ini t i at i ve to try to create schools that wee safer and more 

support i ve for children, and I di d a lot of traini ng around the 

stete of Mae~achu~ett~ on helping tr~umatized child~en learn, 

for instanco, and how children b~havo ~n a sebool setting when 

they ' re experienc-ng extreme stress or trauma. 

Q Okay. I want to go back ~o your discussi on of ~he 1993 

paper you wrote. What were the reasons you found that those 

ch ldren weTe rejected ;n school? 

A Actually, that ~tudy d dn 1 t -- that study wasn ' t about kids 

who were re)ecte~. Thet w~~ a different ~tudy. 

O Okay. My mi5understandi ng. 

A That study w~a about k i ds who had emotion~l and behavioral 

dysregu l ation, and demons&rated tha& bri ngi ng homes and schools 

together in a partnership in coordination helped to decre~se the 
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emotional-behavioral dysregula~ion of ~he children+ 

O Okay. And why doe& br nginq a home and school toget~er 

decrease emo~ional dysregulation in a child? 

A WG-1, it•s k nd of like that idea that you prob bly heard 

of that if children have two p~~ents at home, and they use 

different disciplinary strategies; the child can sort of ge~ 

~way with more by working with one or worKing with the other~ 

Get~ing the parents and school on board together in a 

coordinating -- a coordinated approach to helping the children 

is helpful. It a so helps school to understand. culcural and 

other important aspects of a family so they can be respectful of 

that child and respect!ul of the !amily a"d develop a consistent 

understanding of that child's needs. 

0 What if~ school does not w~nt to follow how~ family 

treats thoi~ child a~ homo? 

A We 1, that's when it's helpful to develop an intervention 

like some~imes published co help coordinate home and school. 

And that ooesn 4 t alwaya happen. Sometimes there are differences 

between homes and schools, but generally we find that developing 

partnerships has positive effects for children. And that's ~by 

the~e is initiative$ to try to do that. 

o What about an exampl or a family using she/her pronouns 

for their child, ~nd a school refu$ing to use thos~ prono~ne, 

and only use he/her [sic) pronouns for Lhat child? 

A That can be very confusing for a child if they prefec -- if 
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they identify as one gend rand ~hey're bei ng treated as a 

different gender at school. It develops a discordance for the 

chi ld and also a sense of reject i on for thei r iden~icy thac they 

are asserting. 

Q So, D~. Tishelman, I want to go b~ck to your $Ofe and 

supported schools that you talked about. I b lieve you stated 

you came up with a framework; is that correct? 

A We did. This was an interdiscipli nary group of people who 

work together to come up with this framework. The safe and 

supportive school ini~iative was ed by lawyers and had head 

psychologists and other educators on it, 4~d the psychologists 

published a paper together on ouc framework !or $Cbool based 

evaluat i on from a gender lens. Do you want me to describe the 

framework? 

Q Yos. If you eould give us an overview; and then maybe we 

can dive into each one. 

A Okay. the domains that trauma affecc -- the summary of 

domains that are affected for children across all important 

or a,cross al. important areas of funct on, ncludj ng 

self-regulation, senae ot aelf, and r&lationshipa, academic and 

nonacodemic pe~formance at ~chool, ond phy~ic~l end ~omatic 

w 11-bei ng. 

0 Okay. Let t s $tart with phyeical ~d somatic well-being. 

What were your recommenda&ions or findings? 

A We 1, children who are traumatized sometimes can incur 
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injuries tha~ have physical ramifications from being bullied or 

abu&ed i~ a s•tting. But there are also others , sometimes other 

physica ramifications from stress. Very commonly with 

children, headaches and ~tomach&ches or gastrointescinal issues 

can occur . And then l don ' t know how relevant it is , ~ut for 

ch11d~en who h ve been abused phy~lcally ors xually, they may 

have boundaTies which makes it difficult if anybody come~ near 

chem or to~ches them, because of their fears of the recurrence 

of abuQe. 

It can happen in the other way as well . Some~i~es 

children who have been sexually abused can have poor boundaries 

with others and ac~ually get a tention or no~ understand what 

are important sexu 1 boundaries , and can ~ouch others in ways 

th~t are inappropria e as well. 

Q Okay. H vo you in your work identified what ,. in this 

domain, might affect gender-diverse or transgender children? 

A ~eah. Sometimes with transgender children who -- they're 

very uncomfor~able about their bodies. Sometimes especially 

older ch ldren OT sometimes younger. ch ldren who feel ike their 

anatomy doesn ' t match their gender, and so that can make it 

embarr~ssing for them to ch~nge clothes in~ locker room o~ 

lo -- for instance, I have had patients who had anatomy that ' s 

typical to a boy , but did really enjoy gymna~tica, and would 

have &o try to develop means to parcicipate in gymnasclcs 

without, for instance , some parts of their body parts being 
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visible for ~heir own comfort, as an example. 

0 I believe there wa& a domain relating to being emotionally 

sefe; is thet corr.ecc? 

WG-1, I don't -- I said the self-regulation. 

Okay. 

Re~ation&hips and &ell confidence. 

C~n w~ talk about that domain next? 

A 

Q 

A 

0 

A Se.f-regulation domain 1s ability ~o be able ~o -- be able 

to under~tand your own emotions and express them appropriately. 

So, some~irnes chi dren who are exposed to chronic trauma and 

unsafe environments will have -- will develop extrer.e emotional 

responses ~nd !e~r responses to stress, ~nd it can be harder for 

them to calm down once the stress is has subsided, or once 

their expo~ure to a feared JJituation ha5 ,gone ~way, they may 

h vc a vory h rd tl.mo going back to bas lino. 

So, they may ha'lte a rea ly hard t:ime monitoring thei.r: 

emotion and expressing it. in appropria~e ways. They nay also 

have trouble &omet1mes being able t~ label their own emotions 

and unders~and what they•re feelin9 and why they•~e feeling the 

way they ar feeling. And many times kids who are traumati2ed 

o~ have been expo~ed to un$afe ~ituations a~e hype~vigil~nt, we 

eall it. so, th&y'r scanning the environment all the time tor 

things tha~ might be dangerous for them in order to try to 

prevent something from harmi ng them if Lhey•ve been exposed to 

tiarm before. 
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For instance, a child who has been hurt at school , who 

h&a been humiliated or teased, may have trouble relaxi~9 in 

cer~~in si~uations in schoo; because they rnay be scanning the 

anvlronment to mak sure nobody is going to attack or hurt them 

at ,school . 

0 Okay. And have you observed that ln your gender-dive~se 

~nd tr~n$gendered clients? 

A Yes. 

O And, Dr . Tishelman, wnat wece the other two domains? 

A Rel ationships and sense of self . I believe 

O Okay. can you eouch on those briefly, please. 

~ ~ $ense of self 1$ unders~andlng o! one's self in relation 

to others. Children pick up when they are rejected or when 

they "re no supported in who they are , apd c~n develop 

intcrna izo a sense of low solf-worth and low sclt-ostcom 

because of that .. 

It sometimes happens in !amilies1 and it can happen 

from other children . And so eheir ability to form ~rusting 

relationships and adaptjve peer relationships can be impatred 

bee use of that. And their own confide~ce ind veloping those 

~elationships con be impaired . 

I a so Lalked be!ore about how children may be taught 

not to trust the adulte in the environment if they ' re tre~ted 

harshly or discipl ined harshly, and therefore they may not even 

feel comfortable going to adults , including teachers , to ask for 
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help or ask for interven ion when they are being harmed if they 

feel rejeo~ed or disliked by Adults in an environment. 

Q OJcay . 

A And the last dott.ain was academic and nonacademic success. 

Both because of a lack of $afety and possib y because of 

neurolog~cal chanqes , it ca~ b very hard for children to pay 

~ttention ~nd learn in school when they 're not ~afe in a $Chool 

environment. , or when they • re anxious about not -- abou,t being 

huct in othec environmenta . 

It's as if l were talking here ~o you today , but you 

knew on the w&y home you were going to be attacked and hurt~ you 

would probably have trouble paying attention to me now, because 

you woul d be distrAc~ed. And many of the children I have worked 

with who had trauma were first diagnosed with ~ttentio~ deficit 

di~ordcr, bee use they wcrcn • t paying attontion in school. It 

was likely because their trauma was being misinterpreted aa 

pEimari l y an atcention deficit disorder, and not as ~rauma. 

Trauma can also lead to dissociation, which is sor~ o 

a child's emotional removal from where they are in a setting to 

emotionally distancing themselves and not being abl to learn as 

well. 

And finally , anxiety and dapr ssion are associated wilh 

toxic stres~ , and depres$ion emotionally affect~ children in the 

sense of no~ being invested in learning, noc being -- not having 

the motivation or the energy to engage in school . And in that 
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way, that can affect school adjustment and ability to learn and 

pecforrn that potential. 

Q Okay. And have you seen ~hose lest two doma·ns affect your 

gender-div rse and transgendered clients in the school setting? 

A Ye!!J. 

0 Okay. Dr. Tishelman , do -- ln your observaLions and 

experiences, do gender-diverse and tr~n•9ertdered children f~ce 

more or less adversi~y than their cisgender peers? 

A 

0 

More adversity. 

Is there any adversity unique to a gender-diverse or 

transgendered child? 

A Gender related stressors that are encountered are sometimes 

called gende~ minority stressors that are more likely to be 

encountered by gender-diver!!Je children than other child~en. 

0 

A 

can you give us an examplo ot those st essors. 

If people in if people intentionally use pronouns that a 

child doesn•~ identify with or a name that a child doesn't 

identify wi~h, for example , or tease a child because of their 

atypica gender. express,ons,. foT example, that would be gender 

minority stress. 

O Okay. Would~ child be imp~cted fro~ being disenrolled in 

a school due Lo their geoder diversicy o~ LransgeAd r identity? 

A They can be. 

Mave you observed that? 0 

A I've observed children honestly who left the school setting 
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because it was an adverse setting for chem ~ore than children 

who were -- who were e xpelled from a school based on gende~. 

Q Okay . Would a child who is denied en oilmen~ ~o a school 

feel .reject.ed? 

A If ~hey knew about it. That ' s $Omething th~t parents don't 

necessarily tell a child. 

0 Okay. When a child does know abou~ the rejection, how can 

chat affec~ chem? 

A And this is speculatively, because I encounter more 

children who had negative experiences at school chan children 

who were actually ~oc admitted to school. But apeeulatively, 

any chi l d, includ:ng a tra"sgender child, who 1 s rejected f~om a 

school setting based upon an unmodifiabl, aspect of who they a~e 

would feel -- wou d feel badly. 

~or instance , I am short , and if I waron•t allowed in 

school settings because I was short, even though I can ' t change 

it , that would be a negative adversicy cha~ would make me feel 

badly abou~ beinq short . 

Q And speaking about these stressors, do chronic stressors 

affect chlld~en in the early childhood range of &ges differently 

then other children? 

A we~l, chlld~e~•s brains are in a £apld develop~ental phase 

in early childhood. And so early developmental $tre~sors may 

shape che brain ln more profound ways than for older children. 

And there is more brain ne~ral flexibility during those times , 
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and there 1 s critical and sensi~ive periods for learning and for 

neurolog1ca1 deve.opment. 

Q Okay. And have you observed that in your own professional 

work? 

A We-1, I real y would h~ve to say I don't obse~ve the 

ch11drs b.r 1ns. 

Sure. 0 

A So, 1 have observed more ~he pheno~ype; the expression and 

differences than I have directly observed the neurodevelopmental 

differences. 

O And how does that manifeat itself that you've obaerved? 

A So, in the ways that I was discussing previously in terms 

of signi ficant emotional dysregulAtion and mental health 

con$equencee, soc al consequences, rel~tioneh1p con$equences, 

and abi ity to learn and acquire toundational academic skills. 

0 Okay. 

child? 

A Yes. 

Dr. T~shelman, can discrimination cau~e trauma to a 

Q Okay. Dr. 'ti shetma,n., can you explain ~o us your definition 

of gender dysphor-a? 

~ We 1, gender dyspho~ia s an emotional ~esponse to a 

di!!e~ nee beLween a chlld•s identified gender and thelr 

biological an~tomy. 

0 Okay. And have you worked with clients who were 

experiencing that? 
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A Yes. 

O Okay. Have you worked with children in pre$choo~ who were 

experiencing ~h~t? 

Yes. A 

Q When you're working with child~~n in preschool experiencing 

g nder dysphoria, do you work with their parents also? 

A Yes. 

0 What happens -- or have you had an e~perience where a 

pa.cent did not want. to recogniz~ that their child is 

experiencing gender dysphoria and may be cransgendered? 

A Y&s. 

O Cao you tell us a litt e oit aoout how you handled that 

situat.ion. 

A We 1, it varie$ by situation. In the clinical settings in 

which I was working, parents brought their children in 

voluntarily to be seen. So, usually when parents came in, it 

was to try to unders~and their child's gender diversity, and 

sometimes if there was a. conflict be~ween two parent.s rela~ed to 

their ch ld's gender d vers ty or they wanted some advocacy. 

So, I have ~een children particul rly wh n there's a conflict 

between perents abou~ their child's geode~ d ver$ity ~nd how to 

besL parent that child given that diversily. 

0 

A 

Okay. And how did you navigate that family's choice? 

well , it so varies by the family and by th situation. I 

think gender diversity in early childhood is serious and 
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important, and it's good to do a thorough evaluation if possible 

and if the family 1s requesti~9 it to try to understand wn&t's 

best in tn~t part · cular fami ly, and in thei situation. So, 

it'$ really hard to give a -- an an~wer that would be applicable 

to everybody. 

0 Is that what 04e ol you~ international standards o! care 

£or tr~nsgendered prepubescent children states? 

A So, we should have an individuali~ed approach ~o gender 

cace that ~very child who is gender diverse in childhood before 

puberty doesn•t necessarily need to see a mental health 

practitioner, but that it can often be very helpful if they have 

their requisite skills. 

O Okay. How com they don•t always have to see a oental 

he~lth profea$ion~l ~t th~t age? 

A sometimes ch ldron arc well djustod and doin9 wclli and 

they don't necessarily need any intervention, or they have 

enough support, and ~hey don't need more supports. 

Q Is it al&o typical at the early childhood developmental age 

for a ch ld to still be figuTinq out their dentity? 

A can you repeat chat question? 

O S~re. I$ it ~l~o typical at the e~rly childhood 

developmental stage for a child Lo still be figuring out thei~ 

identity? 

A Yeah. And developmental literature suggests tha~ children 

start to understand their gender very early on at ages three, 
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four, and five, buc wich gender-div rse children, they may 

assert a gender that ' s different from what th•ir parents thought 

their c~·ld's gender was go·ng co be ac an early age , and I saw 

quite a fe~ preschool children. But a chitd•s gender can also 

evolve over time, and their understanoing of their gender 

identity can evolve. 

0 Okay. Dr. Tishelman, going back to the international 

s~andards of care that you helped write, or prepubescenc 

children, is it ever r~commended to do hormone therapy? 

A No. 

O Ro~ about any o the -- I don•t k~ow the correct term, so 

please correct me if I'~ w~ong, the gender eassignment 

surgeries? 

A 

Q 

No. 

Okay. 

A Not a this point in time. 

Q ~eah. What is ~he appropriate work chat you're doing wich 

a prepubescent child? 

A You know, when I would see patients, basically would tell 

them that my J)riorU:.y is for this child to be well adjusted,. to 

feel confident in them$elves, ~o have good f~mily rel~tion$hip$ 

and good p e~ relationships , and Lo be able Lo !uncLion in all 

the settings in which they need to function. 

Sometimes that would involve taking certain steps to 

help that child to be more comfortable in their home or their 
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school or sports or other environments. So, every situation is 

different. Every fami1y•s goals ls different. But there 

a~en•t -- che interven~ions a~e often fa~ily interventions , 

school int rventions, to make sure 8VQry setting is sale for 

that child, and $Ometimes there can be a conside~ation or an 

aelu 1 ~ocial t~4~$iC1on fo~ a child. 

O Okay. Dr. Tishelman, how does discrimination negatively 

impact. a child? 

A We l, again, children express their own happiness and their 

stress in all sorts of ways , so ~hat a child who is being 

diacrim naced aga~ns~ can express their discomfort and distress 

differently. It'$ called in psychology with the word 

wmultifi~ality,~ meaning that you can have a child ~ho's 

experiencipg bullying, phys cal and p$ychological b~llying in 

childhood, and one child wi ll act out and express thcmsolf by 

baing d~sruptive at school, and another might be withdrawn and 

anxious and depressed and not sociali~e and stop doing their 

schoolwork. 

So, we really -- just by knowing a chi d ts being 

exposed to adver~iti s , we really can't say how their di~tre~s 

will be expresse~. 

O Okay. Dr. Tishelm ~ f how would you £osl ~ a safe 

environmenc at school? 

A there are different ways ~o do that. In fact, in 

M~ssachuse~ts. we had a person who was hired by the Board of 
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Education who wou.d go to schools to try to develop a safe 

environment for schools. And when I was working in the safe and 

supportive school env·ronment project , we had -- the legisla~ure 

gave some rnoney for th t , and ~e had difterent schools develop 

grants for how they were going to ch~nge their atmosphere to be 

more t~auma-i~Co~med. 

Other schools wo~ld try to be more inclusive. There 

are schools cha& try to be more inclusive so that alls udencs 

can be educated in the same classroom, and that would mean 

children wich developmental disabilities in the same class 

environment as children without developmental diaabillties , or 

children with phy$ical disabilities such as cerebral palsy being 

able co learn in the same setting as others so th t there can be 

adaptat ons in an educational setting tQ make it more suppor:tive 

for children, and people can loarn to live with all the 

different diversities that children can present. 

Q Okay. or . Tishelman, in your opinion , how would a school 

environment be safe for a gender-di~erse or a transgender child? 

A ft would be a school in which bullying was not accepted, 

and school wich a no-bullying policy. A school in which 

people can accept that there ere diffe~ences between child~en 

and r spec~ Lhat , but not reject others because they•~e 

different from them. Children are ~ifferent from one another in 

all different ways. Being transgender is one of Lhem, but noc 

a11 of them. 
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Q Should a school ' s bullying policy speci!ically identify 

being gender diverse oc transgendered for it to be effective in 

this situa.~ion? 

A Ye~h. It can do that , and also some of the areas of most 

controversy with tranegend~r children have to do with which 

ba~hrooms chey go to , which locker rooms chey might u~e, and co 

develop policie~ thac don tt stigmatize children or make them 

feel uncomfortable because of ~heir gender. 

Dr. Tishelman, what is a social transition? 0 

A A social transi~ion is when a child chooses to express 

themselves in on& or more ways that ts consistent with their 

gender ·dentity as it's known to them . 

Q can that be cloching? 

Th~t can have to do with clothing, did you say? 

can that bo cloth~ng? 

Yes. That can be clothing. 

Can that be a haircut? 

That can be a haircut. 

Mow about how they want to be addr.essed by others? 

A 

Q 

A 

Q 

A 

Q 

A It can have to do with how they wane to b addressed in 

te~~G of pronoun$ as well ~s thei~ names. 

Q Okay. Why i~ social traositloning important tor a 

transgender child? 

A so, all transgender children -- and we also call it gender 

diversity, becau~e children may evolve in their gender over 
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time. :t•s importan~ for children to be free to express 

themselves in the way that•• comfortable for them, a$ long as 

they•re no destruccive to others in every setcing in which they 

wish to do so. A-1 childr~n who re gender div~rse don•t wish 

to do th4lt. 

And things llke clothing and haircuts, he's typic8l 

in one setting ~nd s~bculture may not be typic~l in another. 

so, i~ may be ypical for all girls and boys to wear jeans and 

T-shirts to achoo, and not baa lot of diveraity in what•a a 

typical clo~hlng for kids, so ~hat ic's hard sometimes to know 

what•s gender typical versus not gender typical clo~hing, or 

haircuts sometimes, depending on the time in history, wnere a 

child lives , and their culture. 

O Okay. Are there ever timee th~t a social tran$ition 1s not 

helpful to the child? 

A There can be times when a child doesn't feel ready to do 

that. 've had children who said ~o me, my gender is still a 

secret at school. I'm &cared 1:.0 tell people ac school what my 

gender s. And so sometimes chi dr.en w·11 choose to socially 

transition in one environment and not another, or t 11 some 

people and not othe~s- There ~re kid~ who ~~e uncom£o~t~ble 

telling their pare~ts and will want lot 11 schools, which ls 

sometimes an area of controversy. But not usu~lly in young 

children of the ages we •r discussing. 

Q Ok~y .. Do those situations sometim.es cause atress in the 
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child? 

Yes. A 

Q Does ~ha~ str.ess ever rise to the level in your observa~ion 

o chronic or toxic stress, as we talked a.bout? 

A Can you specify which situation you 1 re talking about? 

O Sur. Situation where maybe their 9 nder is st111 a 

secret. 

A It can. Sutic can be an outgro~th of a child not feeling 

comfortable about b~ing open in certain settings, and that 

discomfort or expectation of rejection can be -- can have a 

negative effect on a child. 

O Dr. Tishelman, should a parent be allowed to decide what is 

best for their child in this realm we•re ~alking aboue of gender 

diversity and tran$gendered children? 

A Yes. usually parents mak important decisions on behalf of 

their children under the law, except in extreme circurnstances 

when a child may be subject co unacceptable behaviors on the 

part of a pa~ent, such as sexual abuse or other extreme and 

tl egal behaviors. 

O Okay. You don't under$tand this case to have anything to 

do with sexua.l ab\1$e, thQugh; co~~ect? 

A Yes. I was jusc givinq an example. 

0 Yes. Thank you. Have you in your profe$sional cap~ci~y 

observed what happens when an environment, whether it b a 

social environment, a schooi environment, when that environment 
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undermines the family's acceptance of a transgendered or 

gender- diverse child? 

A ~es. rt•s well documented in B r.obust collection of 

literature th t transgender youth who have been exposed to 

stressors have a higher likelihood of ~nxiety, depres$ion, and 

sulcldality. And on the other hand, accept nee and support is 

associated with well-being in tran$gender youth. 

0 Okay. Can conflict over a child•s identity becween family 

and school be harmful? 

A ~es . Conflict in general between families and school can 

be harmful to chi dren . That 1 s why there are initiatives to ~ry 

to draw schools and fa~ilies together in support of children in 

general and for transgender children as well. And chere is 

resea~ch to show tha- bullying for tr~nsgender childre~ i~ 

rolatod to higher races of suicidality. For instance; Tho 

Trevor Report has published the data, artd in general , bullying 

for all children , noc just transgender children, is demonstraced 

to be correla~ed with higher rate& of suicidality . Tho~e data 

a.-e usua ly with oldel" children, but can be p r esumed to be 

relevant to younger children as well. 

O Is there -- can conduct in the school environment 

negativelt impact a transgendered child or harm them? 

A Yes. I think bul1ying refers to that. 

0 Okay . Any other exampl es you •ve observed of conduct in a 

school environment? 
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A Aside from bullying, being ~reated discordancly from other 

children. not being able to Join activities that a child would 

find gratifying or actually being ejected fTom activities that a 

child wants to be ong to, being excluded at school, even if it's 

not active bullying, but being ieol~ted and e xcluded c~n be very 

hard fo~ children as well. 

0 Okay. One ~econd, Dr. Tishelman. Ok~y. Dr. Tiahe~an, 

you•ve referred a lo~ ~o bu lying in the school context . can 

bullying just be done by peers? 

A No. a !lying can also emanate from che behavior of adulcs. 

O Okay. And in the school context , has that ever happened 

with teachere? 

A Yes. 

0 

A 

~dm "ni'l!trators? 

It can. 

O And any other ways that bullying can manifea~ in a school 

si~uation outside of peers inte~action? 

A Adults can have a lot of power in school setting&. I'm 

th nking back to even vhen t worked on the home- school 

partnership projects, where t achers sometimes had implicit 

bta$e$, $0 they expected and sometimes inaccu~ately understood 

certain children to have less academic o~ social ability than 

others . 

There can be ways to have unconscious biases that can 

affect childr:en badly i.n terms of school placement, in teem$ of 
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academic expectations , and jus& social 1nceractions are very 

subtle . so, there can be even things that are hard to put your 

finger on, like tone of voice, how often a person is called on, 

whether th y•re trea~ed with condescension or not , et cetera. 

Those kinds of subtle behav · ors are often referred to ~s 

m1croaggr ssions , but they may sin9le out a child. 

0 Thank you, Dr. Tishelman. Dr. Ti~helman, I neglected to 

ask you at the very beginning of your tescirnony, buc were you 

hiced to write an expect report for the Colorado Attorney 

General's Office? 

A Y&s , I was. 

O Okay. And were you pa · d for youc ti~e to write that 

report? 

A 

Q 

Ye,. Not yet. 

we arc the State. It takes a littlo bit. 

THE COURT: There ' s a delay because their building is 

shut down . 

MS. RUST: Your Honor, 1 4 m going to give you a couple 

exhibit n~rbers t~at would ltke to tender to the Cour.t now 

that I am done with D~. Tish l~an•s direct. Exhibit Numb r 46 

i~ her reo~m~, Your Honor. E~hibit 47 is the e xpe~t ~eport sne 

w~oLe for us. 

And then these following exhibit numbecs are journal 

articles that Dr. Tishelman referred to thei r points in her 

testimony today , and they '' re also cit~d in her report. That ' s 
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number 59, High- Conflict Divorce, a Form of Child Neglecc ; 60, 

Developmen~al casead&s ; 61 , The Lifelong Bffecta of Early 

Ch i ldhood Adversity and Tox~c Stress ; 63, o · sparities i n 

Childhood Abu$e Between Transgender and cisgender Adolescents ; 

64 , Suicidality Disp~~itie$ Between Tr~nsgender and Cisgender 

Adolescents ; and 65, Assessment or Ge~der-Di v ~se Chi ldren 

Incorporating the Standards of Care, Eighth Edition. And those 

are the world standards of care that Or . Tishelman referred ~o 

h~c help in authoring thia pas~ year, Your Honor. 

TH£ COURT~ Thank you. Are you going ~o require more 

than a half an hour7 

MR. R!AVES: Yes , Your ttonor. 

THE COURT: I thought you tDight. We have to stop to 

s~fety reasons by 5 o ' clock, but I don ' t like to interrupt the 

examination by one a~tornoy. so, wo're going to recess now 

until 9:00 a . m. tomorrow morning. 

TKt WITNESS : thank you . 

(~coceedings concl uded a~ 4 : 31 p . m. ) 

Xevin P. Carlin , RMR, CRR 
4.App.0947 
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