
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 
 
WHOLE WOMAN’S HEALTH, et al., 

Plaintiffs, 

 

v. 

 

CHARLES SMITH, EXECUTIVE 

COMMISSIONER OF THE TEXAS 

HEALTH AND HUMAN SERVICES 

COMMISSION, IN HIS OFFICIAL 

CAPACITY,  

Defendant. 
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Civil Action No. 1:16-cv-01300-DAE- 

AWA 

 

 

 

 

RESPONSE IN SUPPORT OF NON-PARTY TEXAS CATHOLIC 

CONFERENCE OF BISHOPS’ RULE 4(a) STATEMENT OF APPEAL 

Plaintiffs Whole Woman’s Health et al., seek to compel the internal deliberations of 

the TCCB in a lawsuit challenging Texas’s law governing the disposition of embryonic and 

fetal tissue remains. The TCCB’s involvement with the lawsuit–the listing of its executive 

director as a witness– stems from Texas Catholic bishops’ decision to offer low cost or free 

disposition of fetal remains in accordance with Texas law. The result has been an onslaught 

of discovery against not only the TCCB, but also local Catholic entities offering to provide the 

free or low-cost services. A clear message has been sent to Texas Catholics: cooperation in 

facilitating compliance with Texas’s fetal remains law, or providing testimony in this lawsuit, 

is going to cost you. 

If costs of compliance with Texas’s fetal remains law were at issue in this lawsuit, 

then limited discovery concerning the savings offered by the Catholic entities might be 

warranted. However, as the Court is aware, all issues concerning the costs of complying with 

Texas’s fetal remains law were waived by Plaintiffs via stipulation, ECF No. 119, which 
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Plaintiffs reconfirmed after seeming to vacillate on the issue before the Magistrate Court in 

yesterday’s hearing on this matter. E-mail from David Brown, Attorney, The Lawyering 

Project, to Defendant’s Counsel (June 14, 2018), Ex. A. Financial implications cannot be cited 

as a justification for the discovery. 

It is also conceivable that Plaintiffs could seek relevant discovery concerning the 

Catholic entities’ ability to facilitate the proper disposal of embryonic and fetal remains under 

Texas law. They have done so. Plaintiffs have also sought and received all external 

communications of the TCCB in any way touching on Texas’s fetal remains law–including 

communications with any arm of the State of Texas. 

What are not, and could not be, at issue in this case are the deliberations and religious 

doctrine of Texas’s Catholic bishops. As the TCCB has already made clear in its briefing, 

these matters are strongly protected by the First Amendment. ECF No. 165 (TCCB Br.). And 

whatever the motivations of the TCCB are concerning Texas’s fetal remains law, the TCCB 

is certainly not the Texas legislature and the purpose behind TCCB’s actions in any way 

related to the fetal remains law is wholly immaterial. 

Defendant Charles Smith’s, in his official capacity, interest in this discovery is three 

fold. First, Defendant seeks to prevent harassing discovery against a cooperating witness in 

this matter–the TCCB. Second, Defendant is interested in ensuring Texas religious entities 

may operate in the public square without threat of waiving their established First 

Amendment rights. Third, additional production of irrelevant material in this case will only 

serve to unnecessarily complicate the litigation. 

Plaintiffs’ Discovery Is Harassing 

Plaintiffs broadly served subpoenas upon entities that were on the statutorily-

required registry of providers who would facilitate the legal disposal of embryonic and fetal 

remains, including many Catholic entities. The subpoena upon the TCCB, at issue here, is 
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extraordinarily broad–there could not have been any reasonable attempt by Plaintiffs to limit 

its scope in the first instance. It called for virtually anything that touched upon abortion 

among other things. See ECF No. 150 at 2; Ex. 1. The subpoena has finally been narrowed 

after months of negotiation, review, and production, at significant cost. ECF No. 165 at 2 

(TCCB Br.); ECF No. 161 (Aff. of Jennifer Allmon). Yet Plaintiffs still seek all internal TCCB 

emails touching on the disposition of fetal remains. Catholic beliefs are not on trial here. 

Pressing an inquiry into a religious institution’s internal theological and related 

communications cannot be perceived as anything but improper meddling. McClure v. 

Salvation Army, 460 F.2d 553, 559-60 (5th Cir. 1972); Bryce v. Episcopal Church in the 

Diocese of Colo., 289 F.3d 648, 658 (10th Cir. 2002). No Court should countenance such 

conduct. 

Religious Institutions Are Protected 

As TCCB pointed out, the First Amendment safeguards against just the sort of 

intrusions into the exercise of religious faith. No recitation of that briefing is necessitated 

here, but it is certainly the case that a church is entitled to participate in society without 

losing its sacrosanct First Amendment protections. See Surinach v. Pesquera De Busquets, 

604 F.2d 73, 78 (1st Cir. 1979) (protecting against disclosure of a church school’s information 

in order not to infringe upon its ability to make decisions about religious education); see 

generally, Tex. Const. Art. I, Secs. 5 & 6; ECF No. 165 (TCCB Br.). 

The Materials Sought Are Beyond the Scope of Rule 45 

The initial subpoena issued the TCCB was well beyond the scope of any legitimate 

discovery—asking Texas’s Catholic bishops for all materials related to abortion, among many 

other categories, which imposed a plainly unnecessary burden. Even as an opening gambit, 
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such discovery against a third party is plainly prohibited by Federal Rule of Civil Procedure 

45(d)—and sanctionable. Fed. R. Civ. P. 45(d). 

Yet the remaining discovery still presents an undue burden because it encompasses 

material well outside of anything that could be relevant to this lawsuit: 

(1) emails either sent or received by TCCB Executive Director, Jennifer Allmon; 

(2) the emails were sent or received on or after January 1, 2016; and 

(3) the emails or attachments relate to the burial, cremation, or disposition of fetal or 

embryonic tissue. 

Order, ECF No. 161 at 2. Notably, these are only TCCB internal communications—all 

such external communications were already produced.  

Such emails could plainly implicate the bishops’ deliberations about the doctrinal 

considerations concerning providing fetal disposition services—including in the context of 

abortion—and the reasons in favor of, or against, such a ministry. Their reasoning is not, and 

cannot be at issue under the First Amendment considerations explained by the TCCB. Put 

differently, it is whether Catholic entities in Texas will provide services to assist in the 

disposition of fetal and embryonic remains, not why they decided to do so.  

Conclusion 

Rule 45 and the First Amendment bars legal inquiry into these materials. 

Accordingly, the order compelling the TCCB to produce such materials should be vacated and 

the TCCB’s motion to quash should be granted.  

Case 1:16-cv-01300-DAE-AWA   Document 166   Filed 06/14/18   Page 4 of 6



Page 5 of 6 
 

Respectfully submitted, 

KEN PAXTON 

Attorney General of Texas 

JEFFREY C. MATEER 

First Assistant Attorney General 

BRANTLEY STARR 

Deputy First Assistant Attorney General 

JAMES E. DAVIS 

Deputy Attorney General for Civil Litigation 

/s/ Darren McCarty  

DARREN MCCARTY 

Special Counsel for Civil Litigation 

Texas Bar No. 24007631 

AUSTIN R. NIMOCKS 

Special Counsel for Civil Litigation 

Texas Bar No. 24002695 

BETH KLUSMANN 

Assistant Solicitor General 

Texas Bar No. 24036918 

KARA HOLSINGER 

Assistant Attorney General 

Texas Bar No. 24065444 

BENJAMIN S. WALTON 

Assistant Attorney General 

Texas Bar No. 24075241 

OFFICE OF THE ATTORNEY GENERAL 

Administrative Law Division 

P.O. Box 12548, Capitol Station 

Austin, Texas 78711-2548 

Telephone: (512) 475-4300 

Facsimile: (512) 320-0167 

Darren.McCarty@oag.texas.gov 

Austin.Nimocks@oag.texas.gov 

Beth.Klusmann@oag.texas.gov 

Kara.Holsinger@oag.texas.gov 

Benjamin.Walton@oag.texas.gov 

Counsel for Defendant  
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CERTIFICATE OF SERVICE 

I hereby certify that on June 14, 2018, a true and correct copy of this Response 

in Support of Non-Party Texas Catholic Conference of Bishops’ Rule 4(a) Statement 

of Appeal was served via email and facsimile on the following counsel of record: 

David Brown 

Dipti Singh 

Stephani Toti 

Juanluis Rodriguez 

THE LAWYERING PROJECT 

25 Broadway, 9th Fl. 

New York, NY 10004 

Fax: (646) 480-8852 

dbrown@lawyeringproject.org 

dsingh@lawyeringproject.org 

stoti@lawyeringproject.org 

prodriguez@lawyeringproject.org 

 

J. Alexander Lawrence 

Francesca G. Cocuzza 

MORRISON & FOERSTER LLP 

250 W. 55th Street 

New York, NY 10019 

Fax: (212) 468-7900 

alawrence@mofo.com 

fcocuzza@mofo.com 

Molly Duane 

Caroline Sacerdote 

Autumn Katz 

Emily B. Nestler 

CENTER FOR REPRODUCTIVE RIGHTS 

199 Water St. 22nd Floor 

New York, NY 10038 

Fax: (917) 637-3666 

mduane@reprorights.org 

csacerdote@reprorights.org  

akatz@reprorights.org 

enestler@reprorights.org 

 

Patrick J. O’Connell 

LAW OFFICES OF PATRICK J. O’CONNELL 

PLLC 

2525 Wallingwood, Bldg. 14 

Austin, Texas 78746 

pat@pjofca.com 
 

/s/ Darren McCarty  

DARREN MCCARTY 

Special Counsel 
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