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Pursuant to Fed. R. App. P. 8(a)(2), Defendant-Appellant Faith Bible 

Chapel respectfully seeks a stay pending appeal. The district court 

denied Faith Bible’s motion for a stay below. Plaintiff-Appellee Gregory 

Tucker opposes this motion. 

INTRODUCTION 

Tucker was the Chaplain at Faith Bible’s religious high school. This 

lawsuit arises from his dispute with the school over the religious teaching 

at one of his chapel services, and it concerns Faith Bible’s ability to select 

and control its school chaplains. As such, the case inherently raises 

sensitive First Amendment rights that go to the heart of the Religion 

Clauses’ church autonomy and ministerial exception doctrines. Under 

these doctrines, civil courts may not decide religious disputes or interfere 

in the relationship between religious bodies and their ministers. Faith 

Bible is seeking a final resolution of those rights before this Court, and 

requests a stay pending appeal to allow orderly disposition of its defenses 

and avoid irreparable harm to its rights.  

There are two independent, well-established reasons this Court should 

grant a stay here. The first is this Circuit’s long-settled law regarding 

interlocutory appeals of immunity defenses: when a district court denies 

a defense that provides an immunity from litigation and the defendant 

files a non-frivolous interlocutory appeal, “the district court is 

automatically and immediately divested of jurisdiction.” Hardin v. First 
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Cash Fin. Servs., 465 F.3d 470, 474 (10th Cir. 2006). Otherwise, 

“[c]ontinuation of proceedings in the district court largely defeats the 

point of the appeal.” McCauley v. Halliburton Energy Servs., 413 F.3d 

1158, 1162 (10th Cir. 2005) (internal quotation marks omitted).  

That rule applies here. The Religion Clauses provide an immunity 

from not only imposition of liability for “internal church disputes 

involving matters of faith, doctrine, church governance, and polity,” but 

also from “civil court review” of such internal religious matters. Bryce v. 

Episcopal Church in the Diocese of Colo., 289 F.3d 648, 655 (10th Cir. 

2002). For that reason, church autonomy defenses are “similar to a 

government official’s defense of qualified immunity” in that they must be 

resolved “early in the litigation process” to “avoid excessive government 

entanglement in church matters.” Bryce, 289 F.3d at 654, 654 n.1.  

Indeed, courts and scholars have repeatedly recognized that such 

defenses operate not only as protection against “an adverse judgment,” 

but also as an “immunity from the travails of a trial.” McCarthy v. Fuller, 

714 F.3d 971, 975 (7th Cir. 2013). For instance, religion-law scholar 

Michael McConnell explained that the ministerial exception is an 

immunity from merits discovery or trial, and that if district court 

proceedings are not paused during a religious defendant’s interlocutory 

appeal, “courts risk entangling religious organizations in protracted 

litigation—and intrusive discovery—when the subject-matter of the suit 
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is ‘strictly ecclesiastical.’”1 Thus, because the district court is erroneously 

attempting to forge ahead with merits discovery and trial below, and 

because this appeal is not frivolous, a stay is required. 

The second basis for granting a stay is that Faith Bible easily satisfies 

the four traditional criteria for a stay. First, Faith Bible will suffer 

irreparable harm to its rights under the Religion Clauses absent a stay. 

McCarthy, 714 F.3d at 976. Second, Faith Bible is likely to succeed on the 

merits, given the undisputed facts showing that Tucker falls within the 

ministerial exception because he performed important religious duties 

such as training students in their faith, organizing chapel services, and 

providing spiritual guidance. And even if he were not a minister, his 

claims would be barred because they turn on a religious dispute about 

the content of a chapel service that he led. Third, Tucker would not be 

harmed by a stay pending appeal; to the contrary, allowing this Court to 

finally resolve the threshold First Amendment issues more efficiently 

conserves both litigant and judicial resources. McConnell Br. 13. Fourth, 

the public interest in First Amendment rights weighs in favor of a stay. 

Yet despite the reasons to grant a stay, the district court has twice 

ordered the parties to proceed with merits discovery and trial over Faith 

Bible’s uncontested First Amendment objections. Moreover, neither order 
 

 
1 See Br. for InterVarsity Christian Fellowship/USA at 13, 19, Our Lady 
of Guadalupe Sch. v. Morrissey-Berru, Nos. 19-267, 19-348, 2020 WL 
635296 (Feb. 10, 2020), https://perma.cc/2Y6K-JQAW (“McConnell Br.”). 
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contained any analysis or discussion of Faith Bible’s First Amendment 

defenses. Instead, the district court simply required the parties to finish 

discovery within the next four months and to prepare for trial by next 

summer, allowing Tucker to request merits depositions and document 

production starting next month.  

Absent this Court’s immediate grant of a stay, the First Amendment 

rights at issue and the purpose of this appeal will be irreparably harmed.  

Faith Bible accordingly moves this Court to stay the proceedings below 

until it resolves this appeal.   

10TH CIR. R. 8.1(A) JURISDICTIONAL STATEMENT 

The district court had jurisdiction under 28 U.S.C. § 1331. As 

explained by Faith Bible, this Court has jurisdiction under 

28 U.S.C. § 1291 and the collateral order doctrine. Jdx.Mem.11-24.2 On 

May 18, the district court denied Faith Bible’s converted motion for 

summary judgment. App.109. On June 17, Faith Bible filed a timely 

appeal. On September 16, following the district court’s September 14 

denial of its Rule 59(e) reconsideration motion, Faith Bible timely filed 

an amended notice of appeal to include the order denying 

reconsideration. 
 

 
2 “Jdx.Mem.” cites are to Faith Bible’s jurisdictional memorandum, and 
“App.” cites are to the appendix to that memorandum. Both were filed 
with this Court on July 15, 2020. “Tucker.Jdx.Mem.” cites are to Tucker’s 
jurisdictional memorandum, which was filed on July 29, 2020.  
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STATEMENT OF THE CASE 

A. Faith Bible Chapel and Faith Christian Academy 

Faith Bible is a church in Arvada, Colorado. App.073, 103. It has a K-

12 a religious school known as Faith Christian Academy. App.039. Faith 

Christian provides “a biblically integrated education” that prepares 

students “to develop an increasingly vital relationship with Jesus” and 

“glorify God and serve others through the power of the Holy Spirit.” 

App.031. Faith Christian also prepares its students to express their faith, 

training them “to articulate the Gospel message and defend the Christian 

Worldview.” App.031.  

To fulfill these purposes, students take Bible classes and attend the 

school’s weekly Chapel services. App.031; App.039. Students also commit 

to “attend church regularly,” to “wholeheartedly develop [their] God-

given spiritual, intellectual, and physical gifts to honor and glorify God,” 

and to “trust Jesus for direction and help in living an obedient life.” 

App.039.  

Faith Christian’s teachers are an integral part of the school’s ministry. 

The teacher handbook states that “becom[ing] a teacher … at Faith 

Christian Academy is a calling from the Lord Jesus Christ to minister.” 

App.033. Each teacher must “firmly” uphold Faith Christian’s Statement 

of Faith, which includes that “[t]he Bible is the inspired, inerrant Word 

of God” and that “Jesus, who is true God and true man, is the only way 

of salvation.” App.032-33. Teachers must actively attend “a biblically 
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based church,” App.041, attend Faith Christian’s chapel services, 

App.042, and “abstain from all appearance of evil,” App.035. In the 

classroom, teachers are expected to teach “[a]ll subjects … from a Biblical 

perspective, emphasizing that all truth is God’s truth and that Jesus 

Christ is the ultimate source of wisdom.” App.031.  

B. Tucker’s religious roles at Faith Christian Academy 

In 2014, after serving several years as a teacher at Faith Christian 

and a short hiatus serving as a missionary overseas, Plaintiff-Appellee 

Gregory Tucker agreed to serve as the school’s Chaplain. App.059-60 ¶20; 

App.023. The job description for his new role required him to demonstrate 

“a passionate relationship with Jesus Christ and a desire to see students 

grow in their ability and desire to build a daily trust relationship with 

Christ.” App.066. Faith Christian saw these qualifications as necessary 

because the role was “responsible for the physical, relational and 

spiritual wellbeing” of Faith Christian’s students. App.066. In formally 

accepting this position, Tucker affirmed that he had “the gift necessary 

to perform in the position of Chaplain,” and that “God has called [him] to 

minister this gift” at Faith Christian. App.023.  

Tucker’s work as Chaplain took about 20-25 hours weekly. App.066. 

He was required to “plan[] activities that enhance student spiritual 

growth,” “[w]ork[] with the Bible department to review and enhance the 

9-12th grade Bible curriculum,” and “[p]rovide[] support to parents with 

questions regarding their student’s spiritual growth.” App.066.  
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In addition to his chaplaincy role, Tucker also taught one or two 

subjects per year, primarily in the Bible department. He described one 

class, “Christian Leadership,” as “cover[ing] … specific leadership 

principles … from a Christian perspective.” App.090. And he explained 

that another, “Worldviews and Apologetics,” taught students that 

“Christianity reflected a credible worldview.” App.057 ¶7. Regardless of 

the subject taught, Faith Christian instructed Tucker to “‘integrate’ a 

Christian worldview into [his] teaching,” which the school required to be 

“Bible-oriented.” App.058 ¶14.  

Tucker subjectively preferred the title “Director of Student Life” 

instead of “Chaplain.” App.059-60 ¶¶20-21. But, consistent with his 

employment contract, he still held himself out to students as their 

“Chaplain” and was still responsible for all the duties of the chaplaincy 

role, including nurturing the students’ “spiritual wellbeing” and 

“spiritual growth.” App.023, 079. 

In 2017, Tucker began planning Faith Christian’s weekly chapel 

services. App.060 ¶25. Chapel services at Faith Christian are “a time for 

staff and students alike to hear from the Lord and to draw together 

spiritually.” App.042. Most chapel services included “worship” and 

“singing praise songs to God.” App.094; App.095. Tucker led the students 

and staff in prayer during chapel services, App.092, and focused the 

services on religious messages that would “ultimately point [Faith 

Christian] students back to the gospel.” App.043.  
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Faith Christian evaluated Tucker’s religious performance. In these 

evaluations, it confirmed that he “consistently illuminates Biblical 

principles” “in a manner which leads students” to either “evaluate their 

personal worldview” or “challenges them to respond via worship” and 

“service.” App.064.  

C. This dispute 

Tucker’s service at Faith Christian ended after a religious 

disagreement with the school about the content of a chapel service he led 

in January 2018. App.043-44.3 Tucker planned to focus a chapel service 

on issues of race and faith, and Faith Christian’s principal and 

superintendent supported that plan since it was consistent with the 

school’s religious beliefs and its policies against racism. App.014 ¶72; 

App.032; App.076; App.113 ¶72. After receiving their blessing, Tucker 

engaged in “MUCH thought and prayer” to plan the service and point 

students toward the “kingdom of God.” App. 044. 

But Tucker’s chapel service included interpretations of Bible passages 

that were inconsistent with Faith Bible’s interpretation of Scripture. 

App.015 ¶80; App.113 ¶72. Following the chapel service, the 

superintendent and principal talked with Tucker about the specific Bible 

verses that had been misinterpreted during the chapel service, but 
 

 
3 Tucker alleges he was involuntarily terminated. Faith Bible’s position 
is that the parties voluntarily agreed to separate their employment 
relationship. This dispute is not relevant to this appeal. 
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Tucker disagreed with them. App.113 ¶72. He then published a letter to 

the school airing his views, App.043-46, and began openly expressing his 

disagreement with the school’s leadership, see, e.g., App.015-16 ¶¶80, 

112; App.113 ¶72; App.115 ¶113. Due to this religious disagreement over 

how Tucker performed the chapel service and handled the aftermath, 

Tucker’s employment ended in February 2018. App.044-45; App.115 

¶116.  

D. Proceedings below 

Tucker sued Faith Bible, alleging that he was fired in retaliation “for 

a supposedly flawed message” he shared at the chapel service, in 

violation of Title VII of the Civil Rights Act of 1964 and Colorado common 

law. App.015 ¶80.  

Tucker’s original complaint expressly identified the religious nature of 

Faith Christian and Tucker’s work there. He stated that “Faith 

Christian” was a “religious organization,” see, e.g., App.010 ¶2, App.011 

¶11, and that he was terminated for his “Chapel” service, App.010 ¶3. 

But after realizing that his claims were likely to fail under the ministerial 

exception, Tucker amended his complaint to attempt to diminish the 

religious significance of his role. App.019; App.021-22. The chapel service 

became a “symposium,” “Faith Christian” became “FBCI,” and “religious 

organization” was replaced with “vast business network”:  
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**** 

**** 

App.019; App.021; App.022. 

Faith Bible moved to dismiss the amended complaint for failure to 

state a claim, arguing that Tucker’s claims were barred by the First 

Amendment’s Religion Clauses both because he was a “minister” and 

because its employment decision was made for religious reasons. Dkt.25 

at 3, 11-13.  

On Tucker’s motion, the district court converted Faith Bible’s motion 

to dismiss into one for summary judgment. App.005-06. The parties then 

engaged in discovery limited to the Religion Clauses defenses. At the 

close of limited discovery, Tucker filed his response to the converted 

motion. He did not argue that genuine disputes of material fact precluded 

summary judgment. Instead, he attempted to characterize his 
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undisputed responsibilities as “secular.” App.048-49; see also App.060 

¶21. For example, despite admitting that most chapel services included 

worship and prayer, Tucker described them as merely “assemblies or 

symposiums” covering “matters of interest.” App.061 ¶26. Similarly, 

although he conceded his obligations to “endorse Christianity” and teach 

from a “Christian worldview,” he portrayed those duties as lacking 

religious significance because Faith Christian welcomes students “from 

a diversity of Christian backgrounds” rather than from a single 

denomination. App.059 ¶¶15, 18; App.061 ¶26.  

On May 18, the district court denied Faith Bible’s motion. App.109. 

The court held that whether Tucker was a “minister” under the Religion 

Clauses was a disputed issue that must be resolved by a jury. App.108. 

The court did not, however, specify which material facts were in dispute 

other than to vaguely suggest that there was a dispute over whether 

Tucker’s title was “Chaplain.” App.097. The court ignored Faith Bible’s 

argument that Tucker’s claims must be dismissed because his separation 

occurred for religious reasons. 

On June 17, Faith Bible timely appealed. This Court issued an order 

suspending merits briefing and requiring Faith Bible to file a 

memorandum explaining why it had jurisdiction over the interlocutory 

appeal. Faith Bible then filed a memorandum arguing appellate 

jurisdiction was proper under the collateral order doctrine because Faith 

Bible’s First Amendment defenses would effectively be unreviewable 
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after trial or merits discovery. The next day, this Court reinstated merits 

briefing and combined resolution of the jurisdictional issue with the 

merits. Faith Bible’s opening brief is now due October 13.    

In the meantime, the district court required Tucker and Faith Bible to 

submit a proposed scheduling order. The parties’ submission articulated 

disagreement about the imposition of discovery deadlines, pre-trial 

deadlines, and whether to move forward with this case while Faith 

Bible’s church autonomy defenses are pending before this Court. Faith 

Bible noted that allowing the case to proceed pending appeal would 

“result in the precise type of Constitutional injury that the Free Exercise 

and Establishment Clauses” guard against. Dkt.71 at 10. Yet without 

asking Tucker for any response or giving Faith Bible a chance to brief the 

issue, the district court issued a scheduling order stating that it “will not 

stay discovery,” setting a discovery deadline of January 22, 2021, and 

trial in July 2021. Dkt.72-1 at 11-13.  

Faith Bible then filed a motion pursuant to Fed. R. App. P. 8(a) asking 

the district court to stay proceedings pending resolution of this appeal. 

Tucker’s response in opposition did not contest that Faith Bible would 

suffer irreparable harm or that “a stay is warranted to allow resolution 

of the church autonomy defense.” Dkt.75 at 2 n.2. Despite these 

concessions, the district court denied Faith Bible’s motion without 

explanation in a text-only docket order on September 14, 2020. Dkt.78. 
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ARGUMENT 

The First Amendment’s Religion Clauses work together to ensure 

“independence” for churches “from secular control or manipulation” of 

their internal affairs. Hosanna-Tabor Evangelical Lutheran Church & 

Sch. v. EEOC, 565 U.S. 171, 186 (2012). They do so through two 

complementary doctrines: the church autonomy doctrine and the 

ministerial exception. Our Lady of Guadalupe Sch. v. Morrissey-Berru, 

140 S. Ct. 2049, 2060-61 (2020). This Court has explained that the 

“church autonomy doctrine prohibits civil court review of internal church 

disputes involving matters of faith, doctrine, church governance, and 

polity.” Bryce, 289 F.3d at 655. The ministerial exception, which is rooted 

in church autonomy principles, Our Lady, 140 S. Ct. at 2061, “prevents 

adjudication of Title VII employment discrimination cases” brought by 

“any employee who serves in a position that is important to the spiritual 

and pastoral mission of the church,” Skrzypczak v. Roman Catholic 

Diocese of Tulsa, 611 F.3d 1238, 1242 n.4, 1243 (10th Cir. 2010). Under 

both doctrines, “[w]hen a school with a religious mission entrusts a 

teacher with the responsibility of educating and forming students in the 

faith, judicial intervention into disputes between the school and the 

teacher threatens the school’s independence in a way that the First 

Amendment does not allow.” Our Lady, 140 S. Ct. at 2069.  

The kinds of judicial intervention forbidden by the First Amendment 

include not just imposition of liability, but also unnecessary merits 
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discovery or trial. Supra, pp. 1-3. The Religion Clauses carefully limit 

judicial interference with the internal affairs of religious organizations, 

and courts have recognized that subjecting such organizations to 

intrusive discovery or trial regarding those affairs would negate the 

protection of the Clauses.  

Under this well-established doctrine, a stay is required here for two 

reasons. First, just as with qualified immunity interlocutory appeals, 

absent an express finding of frivolousness, a church autonomy 

interlocutory appeal automatically divests the district court of 

jurisdiction to proceed.  

Second, Faith Bible also easily satisfies the traditional criteria for a 

stay pending appeal: allowing merits discovery and trial to proceed would 

irreparably harm its First Amendment rights; Faith Bible is likely to 

succeed on the merits of this appeal; Tucker suffers no harm from a stay 

allowing resolution of the Religion Clause defenses at issue; and the 

public interest lies in the protection of First Amendment rights.  

I. Granting a stay is required to allow resolution of Faith Bible’s 
non-frivolous claim of immunity from suit. 

When a defendant files an interlocutory appeal of the denial of 

summary judgment based on an immunity defense, that appeal 

“automatically divest[s]” the district court “of jurisdiction” unless the 

district court “certif[ies] the appeal as frivolous or forfeited.” McCauley, 

413 F.3d at 1161. This Circuit has applied this rule in various 
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interlocutory appellate contexts, including double jeopardy, qualified 

immunity, and compelled arbitration. See id. at 1162. In all those 

contexts, “[c]ontinuation of proceedings in the district court” would 

“largely defeat[] the point of the appeal and create[] a risk of inconsistent 

handling of the case by two tribunals.” Id. (internal quotation marks 

omitted). Thus, a “failure to grant a stay pending … appeal” would 

“result[] in a denial or impairment of the appellant’s ability to obtain its 

legal entitlement to avoidance of litigation.” Id. To protect this ability, 

this Court has held that unless the district court finds that an 

interlocutory appeal in these contexts would be frivolous or forfeited, the 

district court is automatically divested of jurisdiction. Id. 

 Here, Tucker did not argue, and the district court did not find, that 

Faith Bible’s defense is frivolous. In fact, the district court found that 

Faith Bible’s “position [wa]s substantially grounded.” App.108. 

Therefore, the district court erred in forging ahead, and this Court is 

required to “stay the litigation in the district court pending the appeal.” 

McCauley, 413 F.3d at 1162; see Stewart v. Donges, 915 F.2d 572, 577 

(10th Cir. 1990) (explaining that “[i]n the absence of the district court’s 

reasoned finding of frivolousness or forfeiture, the trial is automatically 

put off; it should not be necessary for the defendants to come to this court, 

hat in hand, seeking relief that is already theirs” (cleaned up)); see also 

Hardin, 465 F.3d at 474 n.2 (even “non-dispositive matters” like 

“discovery” must be halted).  
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Moreover, the district court could not have found this appeal to be 

frivolous. The First Amendment guarantee of church autonomy 

safeguards the church from interference by the state in certain internal 

religious matters. The Supreme Court has explained that the “very 

process of inquiry” into those matters can “impinge on rights guaranteed 

by the Religion Clauses.” NLRB v. Catholic Bishop, 440 U.S. 490, 502 

(1979). For this reason, this Court has emphasized that church autonomy 

questions must be resolved “early in litigation” so that “courts avoid 

excessive entanglement in church matters.” Bryce, 289 F.3d at 654 n.1. 

And this Court has described church autonomy as more than an ordinary 

affirmative defense: it is a constitutional “protect[ion] from [a] suit” and 

“prevents adjudication” of certain claims “against churches.” Id. at 656, 

659. In the Our Lady decision from this summer, the Supreme Court 

reaffirmed that the ministerial exception is not just a defense, but is a 

bar that “outlaws” judicial “intrusion” in the internal autonomy of a 

religious organization that would “dictate or even … influence” matters 

of faith, doctrine, and internal governance. 140 S. Ct at 2060.   

This Court has accordingly long recognized that “the assertion that 

the First Amendment precludes” an employment discrimination suit “is 

similar to a government official’s defense of qualified immunity.” Bryce, 

289 F.3d at 654; accord Skrzypczak, 611 F.3d at 1242 (“[T]he ministerial 

exception, like the broader church autonomy doctrine, can be likened 

to … qualified immunity.” (internal quotation marks omitted)).  

Appellate Case: 20-1230     Document: 010110410745     Date Filed: 09/21/2020     Page: 17 



17 
 

That similarity illustrates why this Court is required to stay all 

proceedings below pending appeal. Qualified immunity is “an 

entitlement not to stand trial or face the other burdens of litigation.” 

Mitchell v. Forsyth, 472 U.S. 511, 526 (1985). In other words, “[t]he basic 

thrust of the qualified-immunity doctrine is to free officials from the 

concerns of litigation, including avoidance of disruptive discovery.” 

Ashcroft v. Iqbal, 556 U.S. 662, 685 (2009) (internal quotation marks 

omitted).  

Particularly given this Court’s “expressed preference for bright-line 

jurisdictional rules” in the standard immunity context, McCauley, 413 

F.3d at 1162, the same rule should apply all the more forcefully in the 

church autonomy context. As this Court has explained, while both 

qualified immunity and church autonomy defenses should be 

“address[ed] … early in the litigation process,” the reasons for that are 

“quite different.” Bryce, 289 F.3d at 654 n.1. Qualified immunity is 

treated as a threshold issue merely for efficiency reasons: it “avoid[s] 

excessive disruption of government.” Id. But for church autonomy 

defenses, early resolution is essential to upholding the constitutional 

command to “avoid excessive entanglement in church matters.” Id.   

Thus, courts and scholars have agreed that because church autonomy 

“includes protection against the cost of trial and the burdens of broad-

reaching discovery,” allowing merits discovery or trial before fully 

resolving the defense is “a substantial miscarriage of justice.” 
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Presbyterian Church (U.S.A.) v. Edwards, 566 S.W.3d 175, 179 (Ky. 

2018); United Methodist Church, Balt. Annual Conference v. White, 571 

A.2d 790, 792 (D.C. 1990) (church autonomy “grant[s] churches an 

immunity from civil discovery and trial”). Professor Michael McConnell 

characterized the ministerial exception as an “immunity, analogous to 

immunities under 42 U.S.C. 1983,” and explained that if the proceedings 

below are not paused during an interlocutory appeal, “courts risk 

entangling religious organizations in protracted litigation—and intrusive 

discovery.” McConnell Br. 13, 19. Other scholars likewise agree that “the 

ministerial exception closely resembles qualified immunity,” making 

appropriate an “immediate appeal” that will stop “discovery about … 

quintessentially religious questions.”4  

Thus, because Faith Bible has raised a non-frivolous immunity 

defense and filed an interlocutory appeal, the district court no longer has 

jurisdiction to order continued proceedings below and this Court should 

enter a stay pending appeal.  

 
 
4 Peter Smith & Robert Tuttle, Civil Procedure and the Ministerial 
Exception, 86 Fordham L. Rev. 1847, 1880-81 (2018); see also Mark 
Chopko & Marissa Parker, Still a Threshold Question: Refining the 
Ministerial Exception Post-Hosanna-Tabor, 10 First Amend. L. Rev. 233, 
294 (2012). 
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II. Faith Bible is also entitled to a stay under the traditional stay 
factors. 

 Even if the district court had not been divested of jurisdiction, Faith 

Bible would still be entitled to a stay. All the traditional stay criteria are 

in its favor. Nken v. Holder, 556 U.S. 418, 434 (2009); 10th Cir. R. 8.1. 

A. Failure to grant a stay will result in irreparable harm. 

Denying a stay here will result in two forms of irreparable harm under 

the First Amendment’s Religion Clauses. 

First, subjecting a religious organization to merits discovery or trial 

before finally resolving its church autonomy defenses has an 

impermissibly “coercive effect” on a religious organization. Skryzpczak, 

611 F.3d at 1245. Subjecting “[c]hurch personnel and records” to 

“discovery [and] the full panoply of legal process designed to probe the 

mind of the church in the selection of its ministers” can “‘infringe on 

rights guaranteed by the Religion Clauses’” by pressuring churches to 

make their ministerial decisions “with an eye to avoiding litigation … 

rather than upon the basis of their own personal and doctrinal 

assessments of who would best serve the pastoral needs of their 

members.”  Rayburn v. Gen. Conference of Seventh-Day Adventists, 772 

F.2d 1164, 1171 (4th Cir. 1985) (Wilkinson, J.) (quoting Catholic Bishop, 

440 U.S. at 502). Allowing this “investigation and review” of the church’s 

relationship with its ministers would “cause the State to intrude upon 

matters of church administration and government which have so many 
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times before been proclaimed to be matters of a singular ecclesiastical 

concern.” McClure v. Salvation Army, 460 F.2d 553, 560 (5th Cir. 1972); 

cf. Jiron v. City of Lakewood, 392 F.3d 410, 414 (10th Cir. 2004) (noting 

that, even in standard immunity contexts, “such pretrial matters as 

discovery are to be avoided” since they “can be peculiarly disruptive”).  

Allowing this kind of “governmental intrusion into religious affairs” 

accordingly causes “irreparable” harm. McCarthy, 714 F.3d at 976. 

Church autonomy defenses thus fit neatly within the Court’s recognition 

that where “the actual act of going to trial” would have “a chilling effect” 

on First Amendment rights, those rights “would be lost, probably 

irreparably, if review had to await final judgment.” United States v. 

P.H.E., Inc., 965 F.2d 848, 856 (10th Cir. 1992); see Verlo v. Martinez, 820 

F.3d 1113, 1126 (10th Cir. 2016) (“The loss of First Amendment freedoms, 

for even minimal periods of time, unquestionably constitutes irreparable 

injury.” (cleaned up)). 

Second, apart from a religious organization’s interests, a “federal 

court” has an independent duty “not [to] allow itself to get dragged into a 

religious controversy.” Tomic v. Catholic Diocese of Peoria, 442 F.3d 1036, 

1042 (7th Cir. 2006). This is because the Religion Clauses set 

“constitutional limits on judicial authority” requiring courts to avoid 

“entangle[ment] … in religious doctrine.” Lee v. Sixth Mount Zion Baptist 

Church, 903 F.3d 113, 116, 118 & n.4 (3d Cir. 2018). These “structural 

limitations” set by the First Amendment “categorically prohibit[]” the 
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judiciary “from becoming involved in religious leadership disputes.” 

Conlon v. InterVarsity Christian Fellowship, 777 F.3d 829, 836 (6th Cir. 

2015). To respect this boundary, “courts must take care to avoid resolving 

underlying controversies over religious doctrine” and “practice.” Our 

Lady, 140 S. Ct. at 2063 n.10.   

For these reasons, courts have repeatedly granted stays or otherwise 

limited merits discovery and trial before final resolution of church 

autonomy or ministerial exception defenses. For instance, in Whole 

Woman’s Health v. Smith, the Fifth Circuit granted a stay pending 

appeal under Rule 8 in response to arguments substantially similar to 

those raised here. 896 F.3d 362, 367, 373-74 (5th Cir. 2018). In Edwards, 

the Kentucky Supreme Court denied merits discovery before resolving 

“the church’s immunity,” finding that allowing discovery to proceed 

beforehand would cause “a substantial miscarriage of justice.” 566 

S.W.3d at 179. And just last month, the Indiana Supreme Court granted 

an emergency writ of mandamus to “immediately stay all discovery 

related proceedings” to allow resolution of church autonomy defenses. 

Emergency Writ, State of Indiana ex rel. Roman Catholic Archdiocese of 

Indianapolis, Inc. v. Marion Superior Court, No. 20S-OR-520 (Ind. Aug. 

21, 2020), https://perma.cc/S48B-TC2J. On the district court level, judges 

routinely “limit discovery to the applicability of the ministerial exception” 

before allowing “potentially intrusive merits discovery about the firing, 

since that is “the very type of intrusion that the ministerial exception 
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seeks to avoid.”  Sterlinski v. Catholic Bishop of Chi., 2017 WL 1550186, 

at *5 (N.D. Ill. May 1, 2017); see also Fratello v. Archdiocese of N.Y., 863 

F.3d 190, 198 (2d Cir. 2017) (noting district court permitted discovery 

only on the applicability of the ministerial exception); Collette v. 

Archdiocese of Chi., 200 F. Supp. 3d 730, 735 (N.D. Ill. 2016). 

In short, forcing Faith Bible to undergo the cost and intrusiveness of 

litigating the merits of Tucker’s claims is the precise type of 

constitutional injury that the church autonomy and ministerial exception 

doctrines are meant to prevent. The only way to prevent this irreparable 

First Amendment injury is to stay proceedings below pending appeal.   

B. The other stay factors also weigh in Faith Bible’s favor. 

 First, Faith Bible is likely to succeed on the merits. As the Supreme 

Court recently reiterated, “[w]hen a school with a religious mission 

entrusts a teacher with the responsibility of educating and forming 

students in the faith, judicial intervention into disputes between the 

school and the teacher threatens the school’s independence in a way that 

the First Amendment does not allow.” Our Lady, 140 S. Ct. at 2069; see 

also Hosanna-Tabor, 565 U.S. at 188-95 (applying the exception to a 

schoolteacher who taught religion, led prayer, and occasionally led chapel 

services). Because this is an employment action by a Christian school’s 

former Chaplain who concededly taught classes on “Christian 

Leadership” and “Worldviews and Apologetics,” organized chapel 
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services with prayer and worship, and furthered the spiritual 

development of students, the Religion Clauses protect Faith Bible from 

Tucker’s suit. App.057, 066, 090. That is doubly true since his chaplaincy 

ended over a religious dispute about his leadership of a chapel service. 

App.015 ¶80; App.113 ¶72. 

 The only factual “dispute” suggested by the district court in denying 

summary judgment was whether Tucker called himself Dean/Director of 

Student Life or Chaplain. App.097. But again, the relevant facts are 

undisputed: Faith Bible’s contract identified Tucker as its Chaplain and 

Tucker identified himself to his students as their Chaplain, although he 

generally preferred to call himself Dean or Director. App.023; App.059-

60 ¶¶20-21; App.079. And regardless, any dispute on this point is 

immaterial. For purposes of the ministerial exception, “[w]hat matters, 

at bottom, is what an employee does.” Our Lady, 140 S. Ct. at 2064 

(emphasis added). What Tucker did was train students in the faith, 

organize chapel services, and—as he has conceded—“provid[e] spiritual 

guidance and counseling.” Tucker.Jdx.Mem.3; App.031. Whether the 

ministerial exception applies is a “legal conclusion,” and given the 

undisputed facts, the exception applies here. Skrzypczak, 611 F.3d at 

1244; Conlon, 777 F.3d at 833 (“whether the exception attaches at all is 

a pure question of law”). 

 Second, a stay pending appeal would not harm Tucker; if anything, it 

would prevent waste of litigant and judicial resources while allowing this 
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Court to “quickly and cheaply sort[] out” the dispositive First 

Amendment issues on appeal. McConnell Br. 13.  

 Third, and finally, “[v]indicating First Amendment freedoms is clearly 

in the public interest.” Pac. Frontier v. Pleasant Grove City, 4114 F.3d 

1221, 1237 (10th Cir. 2005); accord P.H.E., 965 F.2d at 856.  

CONCLUSION 

For the foregoing reasons, Faith Bible respectfully requests this Court 

enter an Order staying proceedings below until the Court resolves Faith 

Bible’s pending appeal. 
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