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Defendant-Appellant Faith Bible Chapel International respectfully 

moves for leave to file a reply in support of its petition for rehearing en 

banc. See, e.g., Huffman v. Caterpillar Tractor Co., 908 F.2d 1470, Doc. 

No. 430127 (10th Cir. May 22, 1990) (granting motion for leave to file 

reply in support of rehearing petition); Joffe v. Google, Inc., 746 F.3d 

920, 922 (9th Cir. 2013) (same); Chamber of Com. of U.S. v. Bonta, No. 

20-15291, ECF No. 63 (9th Cir. filed Feb. 14, 2022) (same). A tendered 

copy of the reply is attached to this motion. Plaintiff-Appellee Gregory 

Tucker did not consent to this motion. 

In support of its motion, Faith Bible states as follows: 

1. On June 21, 2022, Faith Bible timely filed a petition for rehearing 

en banc.  

2. On June 23, 2022, the Court called for a response to the petition. 

On July 8, 2022, Tucker responded.  

3. Tucker’s central argument in opposition is that alleged disputes of 

fact prevent en banc review. Opp.2, 8. To support this argument, Tucker 

leads his opposition with assertions of fact that were not raised below, 

are completely unsupported by the record, and are blatantly false. Opp.2. 

4. Tucker’s assertions violate Circuit Rule 46.5(B) because they are 

not “supported in the record” and are so clearly wrong that they cannot 

possibly have been the product of “an inquiry reasonable under the 

circumstances.” See also United States v. Mendez-Zavala, 321 F. App’x 

721, 724 (10th Cir. 2009) (Rule 46.5 requires that “[f]actual contentions 
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made on appeal should be supported in the record”; stressing the 

importance of the “duty of candor to the court”). Faith Bible should be 

allowed to file a reply brief to address Tucker’s misrepresentations. See 

Proposal to Lodge Responsive Documents, Holt v. Hobbs, 574 U.S. 352 

(Aug. 22, 2014) (No. 13-6827) (filing new evidence to correct false extra-

record representations made in respondent’s opposition brief). 

5. Specifically, to support his argument that there are disputes of fact 

over whether he is a minister for purposes of the First Amendment, 

Tucker’s first assertion of fact is that he “primarily taught biology, 

chemistry, and physics” at Faith Christian Academy and only 

“occasionally” taught a couple of Bible department courses. Opp.2. 

6. In truth, from when Tucker was hired in 2010 to when he left in 

2018, he never taught biology or physics, and he taught chemistry only 

twice. Hasz Decl. ¶5. Rather, 51 of the 53 courses Tucker taught were in 

the Bible department. See Hasz Decl. ¶¶4-6; id. at Exhibits A & B. These 

courses included Christian Leadership, Worldviews and World Religions, 

Apologetics, and Foundations of Faith. Id. at Exhibits A & B. 

7. Given that Tucker’s assertion in his brief is false, it comes as no 

surprise that he also fails to identify any record evidence supporting his 

claim. The only citation Tucker offers is to his self-serving declaration, 

Opp.2, but that is inapposite. The declaration never says that he 

“primarily” taught science classes, just that he was “originally” hired to 

do so. Aplt.App.206 ¶6. Nor does it say that he only “occasionally” taught 
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in the Bible department, just that he “also” did. Aplt.App.206 ¶7; see also 

Merits Reply 8-14 (addressing similar examples of Tucker making 

assertions of fact in his briefing that go beyond the actual record). 

8. Further, the “originally hired” language in Tucker’s declaration 

refers to his first stint teaching at Faith Christian from 2000 to 2006, 

which concluded when he left for four years to serve as a missionary with 

Lookout Mountain Community Church. Aplt.App.347-49. This case 

concerns Tucker’s employment at Faith Christian from 2010 to 2018, 

where over ninety percent of the courses he taught were in the Bible 

department and he did not teach any science courses until 2017-18. Hasz 

Decl. ¶¶4-5.   

9. Indeed, Tucker never argued in the district court that he 

“primarily” taught science and only “occasionally” taught courses in the 

Bible department. Nor did he submit any evidence to support such a 

claim, which would have allowed Faith Bible to clarify the record below.  

10. Rather, Tucker made this false assertion for the first time at the 

merits stage in this Court, where his response brief asserted that he was 

“first and foremost, a science teacher.” Resp.46 (citing nothing). Faith 

Bible’s reply explained that this claim was “unsupported by any record 

evidence” and indicated that it was false. Merits Reply 12 n.2.1 Yet 

 
1  Faith Bible miscounted the total number of Bible department courses 
in its Merits Reply brief. The correct number is 51 courses, not 52. 
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Tucker not only repeated the claim in his opposition to en banc rehearing, 

but made it the leading “fact” in his brief. 

11. Now that Tucker has twice made this false extra-record 

assertion to this Court in violation of Circuit Rule 46.5, Faith Bible 

should be allowed to correct the record.  

12. To be clear, this Court need not consider the attached corrective 

evidence to grant the en banc petition. As explained in the tendered reply 

(at 4-5), the three sharp circuit splits created by the panel majority’s 

opinion are purely legal issues concerning the scope of structural First 

Amendment rights. The panel’s serious departures from precedent of the 

Supreme Court, this Circuit, and sister circuits should be reconsidered 

regardless of Tucker’s factual smokescreen. 

13. Nor is the attached evidence necessary to find that Tucker’s 

lawsuit is barred by the Religion Clauses. Tucker’s own testimony and 

concessions to this Court are alone more than enough. As Judge 

Bacharach explained, Tucker’s admitted religious duties as Chaplain and 

Dean of Students alone suffice, which he told this Court included 

“provid[ing] spiritual guidance and counseling” to students and planning 

“spiritually oriented” chapel services on “matters of spiritual 

importance.” Jdx.Opp.3; Stay Resp.4; accord Aplt.App.271, 371; see 

Dissent.31-35. 
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14. But the Court should grant this motion for leave so that its 

consideration of the important church-state principles at stake are not 

misinformed by Tucker’s blatant and repeated misrepresentations.   

CONCLUSION 

 Faith Bible requests that the Court grant leave to file the attached 

reply in support of Faith Bible’s petition for rehearing en banc. 
 
 

  July 18, 2022          Respectfully submitted, 

/s/ Daniel H. Blomberg  
Christopher J. Conant  
Robert W. Hatch   
HATCH RAY OLSEN CONANT LLC  
730 17th Street, Suite 200  
Denver, Colorado 80202  
Phone Number: (303) 298-1800 
Fax Number: (303) 298-1804 
 
 

Daniel H. Blomberg 
Daniel D. Benson 
Daniel L. Chen   
THE BECKET FUND FOR  
   RELIGIOUS LIBERTY  
1919 Pennsylvania Ave., N.W. 
   Suite 400  
Washington, DC 20006  
Phone Number: (202) 349-7209 
Fax Number: (202) 955-0090 
dblomberg@becketlaw.org 
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CERTIFICATE OF COMPLIANCE 

I hereby certify that this motion complies with the requirements of 

Fed. R. App. P. 32(a)(5) and (6) because it has been prepared in 14-point 

Century Schoolbook, a proportionally spaced font.  

I further certify that this motion complies with the word limit of Fed. 

R. App. P. 27(d)(2)(A) because it contains 1,010 words, excluding the 

parts of the brief exempted under Rule 32(f) and 10th Cir. R. 32(B), 

according to the count of Microsoft Word.  

 Lastly, I certify that pursuant to this Court’s guidelines on the use of 

the CM/ECF system:  

a) all required privacy redactions have been made per 10th Cir. R. 25.5 

and Fed. R. App. P. 25(a)(5);  

b) the hard copies that will be or have been submitted to the Clerk’s 

Office are exact copies of the ECF filing; and  

c) the ECF submission was scanned for viruses with the most recent 

version of a commercial virus-scanning program (last updated July 

18, 2022) and, according to the program, is free of viruses. 

/s/ Daniel H. Blomberg 
Daniel H. Blomberg 

 

Dated:  July 18, 2022 
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CERTIFICATE OF SERVICE 

I certify that on July 18, 2022, I caused the foregoing to be served 

electronically via the Court’s electronic filing system on all parties to this 

appeal. 
 

/s/ Daniel H. Blomberg 
Daniel H. Blomberg 
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