
To Be Argued By: 
ERIC S. BAXTER 
(of the bar of the District of Columbia) 
by permission of the Court 
Time Requested: 15 Minutes 

New York County Clerk’s Index No. 154010/21 

New York Supreme Court 
APPELLATE DIVISION—FIRST DEPARTMENT 

 

YU PRIDE ALLIANCE, MOLLY MEISELS, 
DONIEL WEINREICH, AMITAI MILLER, and ANONYMOUS, 

Plaintiffs-Respondents, 
—against— 

YESHIVA UNIVERSITY and PRESIDENT ARI BERMAN, 

Defendants-Appellants, 

VICE PROVOST CHAIM NISSEL, 
Defendant. 

LESBIAN AND GAY LAW ASSOCIATION FOUNDATION OF GREATER NEW YORK, 

Amicus-Curiae Respondent. 

BRIEF FOR DEFENDANTS-APPELLANTS

d

REPRODUCED ON RECYCLED PAPER

DAVID BLOOM 
KAUFMAN, BORGEEST & RYAN, LLP 
120 Broadway, 14th Floor 
New York, New York 10271 
(212) 980-9600 
dbloom@kbrlaw.com 
 
 
 
 
 

ERIC S. BAXTER 
(of the bar of the District of Columbia) 
by permission of the Court 

WILLIAM J. HAUN 
(of the bar of the District of Columbia) 
by permission of the Court 

ABIGAIL E. SMITH 
THE BECKET FUND FOR RELIGIOUS LIBERTY 
1919 Pennsylvania Avenue NW, Suite 400 
Washington, DC 20006 
(202) 796-0209 
ebaxter@becketlaw.org 
whaun@becketlaw.org 
asmith@becketlaw.org 

CASE NO. 
2022-02726

Attorneys for Defendants-Appellants

FILED: APPELLATE DIVISION - 1ST DEPT 08/08/2022 06:13 PM 2022-02726

NYSCEF DOC. NO. 18 RECEIVED NYSCEF: 08/08/2022



   

 

i 

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES ................................................................................... iii 

PRELIMINARY STATEMENT ............................................................................... 1 

STATEMENT OF FACTS ........................................................................................ 2 

A. Yeshiva’s Corporate History ........................................................................... 2 

B. Religious Life at Yeshiva Today ..................................................................... 3 

C. Religious Oversight of Yeshiva’s Undergraduate Clubs ................................ 7 

D. Plaintiffs’ Concessions that Yeshiva Is Religious ........................................... 9 

E. Yeshiva’s Decision Not To Recognize the Pride Alliance Club ..................... 9 

F. Proceedings Below ........................................................................................ 11 

QUESTIONS PRESENTED .................................................................................... 16 

STANDARD OF REVIEW ..................................................................................... 16 

POINT 1: THE TRIAL COURT ERRED BY MISCONSTRUING  

ONE OF THE NYCHRL’S RELIGIOUS EXEMPTIONS AND  

ENTIRELY IGNORING ANOTHER. ............................................................... 17 

A. As a “religious corporation incorporated under the education law,” 

Yeshiva is excluded from the NYCHRL’s definition of  

“public accommodation.” ......................................................................... 18 

1. The trial court erred by ignoring the plain meaning of  

“religious corporation.” .................................................................... 18 

2. The trial court erred by adopting a test that elevates  

form over substance. ......................................................................... 20 

a. The trial court’s test is atextual. ................................................. 20 

b. The trial court’s test is unworkable. ........................................... 21 



   

 

ii 

3. The trial court erred by ignoring overwhelming evidence  

of Yeshiva’s religious identity. ......................................................... 24 

4. The trial court erred by ignoring the doctrine of  

constitutional avoidance. .................................................................. 30 

B. Yeshiva is exempt under the NYCHRL’s “religious principles”  

exemption. ................................................................................................ 34 

POINT 2: THE FIRST AMENDMENT PROTECTS YESHIVA’S  

RIGHT TO MAKE INTERNAL RELIGIOUS DECISIONS ............................ 35 

A. Religious autonomy bars application of the NYCHRL to  

Yeshiva’s internal religious decisions. ..................................................... 35 

1. Religious autonomy applies to religious schools 

 making religious decisions, not just to churches  

or employment disputes. ................................................................... 36 

2. Religious autonomy bars adjudication of Plaintiffs’  

claims against Yeshiva. .................................................................... 38 

B. The Free Exercise Clause bars application of the NYCHRL  

to Yeshiva’s internal religious decisions. ................................................. 43 

1. Applying the NYCHRL here imposes a religious burden  

on Yeshiva’s sincere religious exercise. ........................................... 43 

2. The NYCHRL is not generally applicable. ...................................... 44 

a. The NYCHRL’s categorical exemptions make it  

not generally applicable. ............................................................ 44 

b. The NYCHRL’s individualized exemptions make it  

not generally applicable. ............................................................ 47 

3. Plaintiffs cannot satisfy strict scrutiny. ............................................. 49 

C. The Free Speech and Assembly Clauses bar application of the  

NYCHRL to Yeshiva’s internal religious decisions. ............................... 50 

CONCLUSION ........................................................................................................ 51 

  



   

 

iii 

TABLE OF AUTHORITIES 

Page(s) 

Cases 

In the Matter of Agudist Council of Greater New York v Imperial 

Sales Co., 

551 NYS2d 955 [2d Dept 1990] ......................................................................... 22 

Assn. of Contr. Plumbers of City of New York v Contr. Plumbers Assn. 

of Brooklyn, 

302 NY 495 [1951] ............................................................................................. 19 

Boy Scouts of Am. v Dale, 

530 US 640 [2000] .............................................................................................. 51 

Burwell v Hobby Lobby Stores, Inc., 

573 US 682 [2014] .............................................................................................. 40 

Butler v St. Stanislaus Kostka Catholic Academy, 

2022 WL 2305567 [ED NY, June 27, 2022, No. 19-cv-3574] .................... 37, 38 

Carson v. Makin, 

142 S Ct 1987 [2022] ...................................................................................passim 

Catholic Charities of Diocese of Albany v Serio, 

7 NY3d 510 [2006] ....................................................................................... 14, 46 

Church of the Lukumi Babalu Aye, Inc. v City of Hialeah, 

508 US 520 [1993] .............................................................................................. 50 

Colorado Christian Univ. v Weaver, 

534 F3d 1245 [10th Cir 2008] ............................................................................ 40 

Corp. of the Presiding Bishop v Amos, 

483 US 327 [1987] ........................................................................................ 36, 43 

Dahl v Bd. of Trustees of Western Michigan Univ., 

15 F4th 728 [6th Cir 2021] ................................................................................. 48 

Dermody v Presbyterian Church (U.S.A.), 

530 SW3d 467 [Ky Ct App 2017] ...................................................................... 39 



   

 

iv 

Downtown Soup Kitchen v Municipality of Anchorage, 

2021 WL 5999391 [D. Alaska Dec. 20, 2021, No. 3:21-cv-155] ...................... 49 

Duane Reade, Inc. v Cardtronics, LP, 

863 NYS2d 14 [1st Dept 2008] .......................................................................... 16 

Dunham v Hilco Constr. Co., 

89 NY2d 425 [1996] ........................................................................................... 17 

Employment Division v Smith, 

494 US 872 [1990] .............................................................................................. 14 

Flynn v Estevez, 

221 So3d 1241 [Fla Dist Ct App 2017] .............................................................. 38 

Fratello v Archdiocese of N.Y., 

863 F3d 190 [2d Cir 2017] ................................................................................. 37 

Fulton v City of Philadelphia, 

141 S Ct 1868 [2021] ...................................................................................passim 

Gifford v Guilderland Lodge, No. 2480, B.P.O.E. Inc., 

707 NYS2d 722 [3d Dept 2000] ......................................................................... 45 

Hosanna-Tabor Evangelical Lutheran Church & Sch. v EEOC, 

565 US 171 [2012] .................................................................................. 14, 37, 41 

Hurley v Irish-Am. Gay, Lesbian and Bisexual Group, 

515 US 572 [1995] .............................................................................................. 51 

IS Chrystie Mgt. LLC v ADP, LLC, 

168 NYS3d 449 [1st Dept 2022] ........................................................................ 27 

Kedroff v St. Nicholas Cathedral, 

344 US 94 [1952] .......................................................................................... 36, 43 

Kennedy v Bremerton Sch. Dist., 

142 S Ct 2407 [2022] .................................................................................. passim  

Kittinger v Churchill, 

292 NYS 35 [Sup Ct, Erie County 1936] ........................................................... 23 



   

 

v 

Kroth v Congregation Chebra Ukadisha Bnai Israel Mikalwarie, 

430 NYS2d 786 [Sup Ct, NY County 1980] ................................................ 23, 41 

Larson v Valente, 

456 US 228 [1982] ........................................................................................ 34, 41 

Mast v Fillmore County, 

141 S Ct 2430 [2021] .......................................................................................... 48 

Naarim v Kunda, 

7 Misc 3d 1032(A), 801 NYS2d 237 [Sup Ct, Kings County 2005] ................. 22 

New York State Club Assn., Inc., v City of New York, 

1988 WL 1026276 [US Jan. 13, 1988, No. 86-1836] ......................................... 20 

NLRB v Catholic Bishop of Chicago, 

440 US 490 [1979] .............................................................................................. 30 

Obergefell v Hodges, 

576 US 644 [2015] ........................................................................................ 36, 51 

Our Lady of Guadalupe Sch. v Morrissey-Berru, 

140 S Ct 2049 [2020] ...................................................................................passim 

Penthouse Terraces, Inc. v McGrath, 

163 AD2d 144 [1st Dept 1990] .......................................................................... 17 

People v Viviani, 

36 NY3d 564 [2021] ........................................................................................... 30 

In re Religious Corps. & Assns.—Divestment of Prop., 

784 NYS2d 923 [Sup Ct, NY County 2003] ...................................................... 23 

Rosner v Metro. Prop. & Liab. Ins. Co., 

96 NY2d 475 [2001] ........................................................................................... 18 

Rweyemamu v Cote, 

520 F3d 198 [2d Cir 2008] ................................................................................. 37 

Scheiber v St. John’s Univ., 

84 NY2d 120 [1994] ..................................................................................... 23, 31 



   

 

vi 

Shaliehsabou v Hebrew Home of Greater Washington, Inc., 

363 F3d 299 [4th Cir 2004] ................................................................................ 40 

Singh v Sandhar, 

495 SW3d 482 [Tex Ct App 2016] ............................................................... 38-39 

Small v Lorillard Tobacco Co., 

94 NY2d 43 [1999] ............................................................................................. 16 

Starkey v Roman Catholic Archdiocese of Indianapolis, Inc, 

2022 WL 2980350 [7th Cir, July 28, 2022, No. 21-cv-2524] ............................ 27 

Tandon v Newsom, 

141 S Ct 1294 [2021] .......................................................................................... 45 

Temple-Ashram v Satyanandji, 

84 AD3d 1158 [2d Dept 2011] ..................................................................... 21-22 

Terrett v Taylor, 

9 Cranch [13 US] ................................................................................................ 30 

Thomas v Collins, 

323 US 516 [1945] .............................................................................................. 50 

Univ. of Great Falls v NLRB, 

278 F3d 1335 [D.C. Cir. 2002] ........................................................................... 30 

Watson v Jones, 

13 Wall [80 US] .................................................................................................. 30 

Watson v Jones, 

80 US 679 [1811] ................................................................................................ 43 

Wooley v Maynard, 

430 US 705 [1977] .............................................................................................. 50 

Statutes 

Administrative Code of NY § 8-102 ...................................................... 11, 17, 18, 45 

Administrative Code of NY § 8-107 .................................................................passim 

Administrative Code of NY § 8-130 ........................................................................ 19 



   

 

vii 

Benevolent Orders Law of NY § 2 .......................................................................... 45 

Benevolent Orders Law of NY § 7 .......................................................................... 45 

Education Law of NY § 216 ................................................................................ 3, 21 

Education Law of NY § 313(1) ............................................................................... 26 

New York City Human Rights Law (NYCHRL) .............................................passim 

Religious Corporations Law of NY § 2 ............................................................. 20, 21 

Other Authorities 

Deuteronomy .............................................................................................................. 5 

Bishop Loughlin's Vision and the Vincentian Mission, St. John's 

University [last accessed August 8, 2022] .......................................................... 31 

Christian Formation, The King’s College [last accessed August 8, 

2022] ................................................................................................................... 31 

CPLR § 3211 ............................................................................................................ 11 

Forward, ‘Second class citizens’: LGBTQ students allege  

culture of alienation and fear at Yeshiva University, YouTube  

(May 10, 2021).................................................................................................... 43 

Institutional Accreditation: The King’s College, Attachment B  

[July 14, 2005] .................................................................................................... 31 

Routledge Encyclopedia of Philosophy (E. Craig, ed.) [1998] ............................... 29 

Masada Siegel, The Kippahs on the Yeshiva University Basketball 

Court, WSJ [Nov. 26, 2021] ................................................................................. 6 

Rabbi Norman Lamm, Torah Umadda (2010) ........................................................ 33 

Yeshiva Undergraduate Academic Calendar Fall 2021 ............................................ 5 

  



   

 

1 

PRELIMINARY STATEMENT 

This case is about whether Yeshiva University—the world’s premier Jewish 

institution for higher education—is free to decide for itself which student clubs on 

its campuses are consistent with its Torah values. Plaintiffs say “no.” They argue 

that the New York City Human Rights Law (NYCHRL) compels Yeshiva to approve 

a Pride Alliance club, even though Plaintiffs concede that Yeshiva has made a 

religious decision, in consultation with its senior rabbis, that the club would cloud 

the nuanced religious message it seeks to convey to its undergraduate students. The 

NYCHRL itself, however, says “yes.” It expressly excludes from its coverage 

“religious corporations incorporated under the education law,” which describes 

Yeshiva precisely. The trial court, at “first blush,” agreed. But then it proceeded to 

hold that, under the NYCHRL, “religious corporation” is a term of art that means 

“house of worship.” This led it to conclude that Yeshiva is subject to the full scope 

of the NYCHRL because it does not state a sufficiently clear religious purpose in its 

charter document, offers too many secular degrees, and—like all institutions of 

higher education in New York— sometimes (accurately) identifies itself in 

government filings as an educational institution.  

The trial court’s amorphous and confused approach, adopted in place of the 

NYCHRL’s plain meaning, introduces multiple problems. It is inconsistent with 

another section of the law, which independently protects religious organizations’ 

actions in pursuit of their religious missions. It raises intractable First Amendment 

conflicts, and it potentially subjects all religious institutions of higher education to 

endless, crippling litigation. The trial court declined to properly address these issues. 
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It never addressed Yeshiva’s religious autonomy defense, and in just briefly 

addressing Yeshiva’s free exercise, speech, and assembly defenses, it ignored the 

most recent, binding Supreme Court rulings. But these First Amendment doctrines 

unequivocally say that religious institutions like Yeshiva are free to make internal 

religious decisions without government interference. Because the trial court had to 

contort the plain meaning of the NYCHRL’s religious exemptions and ignore the 

First Amendment to conclude otherwise, its ruling must be reversed and summary 

judgment entered in Yeshiva’s favor.   

STATEMENT OF FACTS 

The trial court ruled that Yeshiva University is not religious and is therefore 

subject to the full scope of the NYCHRL’s public accommodation provisions, with 

no First Amendment protections. The following undisputed facts refute this 

conclusion: 

A. Yeshiva’s Corporate History 

Yeshiva was formed in 1897 as “The Rabbi Isaac Elchanan Theological 

Seminary Association” for a purely religious educational purpose: “to promote the 

study of Talmud and to assist in educating and preparing students of the Hebrew 

faith for the Hebrew Orthodox ministry.” (Rec 493.) Over time, Yeshiva added 

secular degrees, changing its name in 1926 to “The Rabbi Isaac Elchanan 

Theological Seminary Association and Yeshiva College,” and then, in 1945, to 

“Yeshiva University.” (Rec 128.) Yeshiva never stopped “promot[ing] the study of 

Talmud” or “preparing students of the Hebrew faith for the Hebrew Orthodox 

ministry.” (See, e.g., Rec 1774 (Yeshiva’s Rabbi President Berman: Yeshiva’s 
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“specific form and structure has shifted depending on times, needs and 

circumstances, but the core mission has always remained the same.”); Rec 1784 at 

31:2-3 (“The mission of Yeshiva University has not changed.”).)  

In the 1960s and 1970s, in response to changes in New York law, Yeshiva 

undertook a series of changes to its corporate charter. Revisions to the New York 

Education Law required that, absent “the consent of the commissioner of education,” 

post-secondary educational institutions like Yeshiva had to incorporate under the 

Education Law. (Rec 140 (1963 N.Y. Laws 2406-2408) (enacted April 23, 1963); 

see also Education Law § 216 (requirement still in force today).) This requirement 

applied to secular and religious universities alike. Thus, in 1967, Yeshiva submitted 

a new charter reincorporating as “an educational corporation under the education 

law.” (Rec 473.) As stated in its 1967 amended charter, Yeshiva “continues” to 

provide rigorous religious and Torah instruction, particularly for its undergraduates, 

who are the main source of students at its affiliated Rabbi Isaac Elchanan 

Theological Seminary and most of whom go on to lead lives based in Torah values 

that strengthen Jewish communities worldwide. (Rec 1915-1916.) 

B. Religious Life at Yeshiva Today 

Today, as 50 and 125 years ago, devotion to Torah permeates everyday life at 

Yeshiva, including at its undergraduate colleges, which are the subject of this 

lawsuit. As Plaintiffs have never disputed, in everything it does, Yeshiva “operates 

with an understanding of [its] values,” which “come from the Torah.” (Rec 1793 at 

65:14-16; see also Rec 86.) These values are embraced by the University’s motto, 

Torah Umaddah (combining religious and secular studies), which is inscribed in 
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Hebrew on the University’s seal, along with the Hebrew name of the University 

yeshiva. To keep this mission at the forefront of university life, the seal is 

prominently displayed at the campus entrance and on virtually all public-facing 

materials. 

All undergraduates are strongly encouraged to begin their Yeshiva experience 

with intensive religious studies in Israel, with over 80% doing so for university 

credit. (Rec 1744, 1783 at 26:14-15.) Consistent with Jewish tradition, all male 

students spend one to nearly six hours per day in Torah study, and all female students 

have religious instruction several hours a week. (See Rec 1778 at 7:14-19; see also 

Rec 1880; Rec 1882.) The seminary, RIETS, “sits on the same campus” as the 

undergraduate men’s school, (Rec 1791 at 60:13-14). At Yeshiva, the male 

undergraduate students study with the RIETS students, as “[t]hey don’t really 

separate” undergraduates and seminary students for religious instruction in the beit 

midrash or “study hall.” (Rec 1792 at 62:12-13.) 

Yeshiva students living on campus agree “to live in accordance with halachic 

[Jewish law] norms and Torah ideals,” and Yeshiva complies fully with the laws of 

Shabbat and Kashrut and expects students in its undergraduate programs to do the 

same. (Rec 86-87; Rec 1811 at 138:20–139:5 (students are “told … it’s a religious 

campus, orthodox on campus, prayer, kashrut, [S]habbos”); Rec 1883 (elevators run 

automatically on Sabbath; provision prohibiting use of computers/electronics on 

Sabbath); Rec 1885 (“Shabbat Programming”); Rec 1886 (explaining to incoming 

undergraduates that “[e]very week is a Shabbaton” on campus, with “[t]ailored 

programs”).) Yeshiva campuses, dorms, and prayers are sex-segregated consistent 
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with Torah law and tradition; it maintains synagogues on campus; all doors on 

campus have mezuzahs affixed, (Deuteronomy 6:4-9; 11:13-21); Yeshiva student 

government officers are charged to help “maintain the religious atmosphere on 

campus”; and undergraduate student activities are reviewed for religious 

compliance. (Rec 86, 88-89, 94.)  

Similarly, Yeshiva’s faculty handbook describes “normal work hours” on Friday 

(the day Shabbat begins at sundown) as ending at 2:30 PM—while “normal” hours 

go to 5:30 PM every other weekday. (See Rec 1887.) As the handbook also says, 

“Jewish holidays are observed, and offices will be closed, when the holiday falls on 

a workday.” (Rec 1888; see also Yeshiva Undergraduate Academic Calendar Fall 

2021, available at https://perma.cc/LT7N-LHU5 (noting observance of Jewish 

religious holidays and fast days).) 

Even undergraduate programs that are not explicitly religious rest on Torah 

values. Yeshiva’s Sy Syms Real Estate Program is described as “following in 

Avraham’s [Biblical Abraham’s] footsteps.” (Rec 1890.) Throughout campus, a 

wide range of “spiritual guidance and programming” is advertised to all 

undergraduates. (Rec 1897-1900.) “[E]ach” student has a mashgiach ruchani, or 

“spiritual advisor[] ,” some of whom “are also faculty.” (Rec 1778 at 8:5-7, 11; see 

also Rec 1902.) As the Wall Street Journal recently stated when profiling the 

Yeshiva men’s basketball team (fittingly named the “Maccabees”), Yeshiva “began 

as a school primarily for Jewish studies” and “sticks to its roots.” (See Masada 

Siegel, The Kippahs on the Yeshiva University Basketball Court, WSJ [Nov. 26, 

2021], available at https://perma.cc/3RRY-ZVSG.)  
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To future students and their families, Yeshiva is adamant regarding “what the 

campus life is really about.” (Rec 1811 at 138:22-139:3.) Students from its “feeder 

schools” are already “coming from generally Jewish religious background[s].” (Rec 

1790 at 55:14-15.) Still, they are advised that while “[a]nyone is eligible to apply to 

Yeshiva University,” they must be “willing and interested” in a rigorous religious 

education. (Rec 1811 at 138:22-139:3; see also Rec 1900.) 

Indications of Yeshiva’s religious character are found everywhere on its 

undergraduate campus. Spiritual guidance resources abound. (See, e.g., Rec 190.) 

Yeshiva hosts a collection of “more than 10,000 artifacts reflecting 5,000 years of 

Jewish culture, art, and history from around the world.” (Rec 1903.) There is 

“signage” throughout the dining halls indicating the “expect[ation]” of keeping 

kosher. (See Rec 1796 at 77:17-78:2.) Campus garages are closed on the Jewish 

Sabbath and all Jewish holidays. 

Yeshiva’s religious exercise is not identical at all its schools. All graduate and 

undergraduate programs provide students with opportunities to live consistent with 

Jewish law and Orthodox Judaism, such as by keeping Jewish holidays and having 

only kosher food available on campus. However, Yeshiva’s graduate programs do 

not all advocate adherence to Jewish law or mandate intense religious studies. Even 

among its graduate schools, the level of religious intensity varies—between, for 

example, the Cardozo School of Law, which has a high degree of religious diversity, 

and the Azrieli Graduate School of Jewish Education and Administration, which 

serves mostly Jewish students and continues to combine religious and secular 

studies.  
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These types of distinctions are found in religious schools nationwide. For 

Yeshiva, as presumably all religious schools, these distinctions reflect the reality it 

has faced since its founding to balance its mission of forming students in the Jewish 

faith (the Torah of its motto) with its mission of preparing them academically to 

carry their values to the highest levels of their professions (the maddah of its motto). 

When students are younger and most impressionable, forming their own religious 

identities away from the direct influence of their families, Yeshiva’s focus on 

religious formation is intense and pervasive. At the graduate level, when students 

are older and more religiously diverse, Yeshiva’s focus switches to professional 

development with levels of religious influence varying based on the specific 

program. (Rec 401 ¶¶ 7-8.)  

C. Religious Oversight of Yeshiva’s Undergraduate Clubs 

In its effort to “establish[] a caring campus community that is supportive of all 

its members,” Yeshiva is “wholly committed to and guided by Halacha and Torah 

values.” (Doc. 11; Rec 65 ¶ 98.)1 To that end, while Yeshiva permits undergraduates 

to “socialize in gatherings they see fit,” the school cannot put its seal of approval on 

undergraduate clubs that appear inconsistent with Torah values. (Doc. 11; see also 

Rec 291-294 ¶¶ 7, 18, 36, 44.) 

Official club recognition starts with Yeshiva’s undergraduate Student 

Government. (See Rec 53-54 ¶¶ 29-36; Rec 382 (see art. V § 1I, (i)); Rec 392 (see 

art. VI, § 1(b)).) The Student Government is specifically tasked by Yeshiva to 

uphold Torah values and “enrich the religious atmosphere on campus.” (See, e.g., 

 
1  All “Doc.” cites are to the Supreme Court docket, and “Dkt.” cites are to this Court’s docket.  
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Rec 375 (“Preamble”); see also Rec 390 (see art. II § 1).) Indeed, every elected male 

student leader is charged to “maintain the religious atmosphere on campus.” (Rec 

381 (Men’s Constitution, art. III § 6(3).) Similarly, the Women’s Student Council 

can only authorize a club charter if it “embod[ies] the Halachic tradition.” (Rec 398 

(Women’s Constitution, art. II A).) These decisions are also subject to review by 

Yeshiva’s Director of Student Life, who is responsible for ensuring that club 

approvals comply with Yeshiva’s religious values and other standards. (Rec 293-

294 ¶¶ 36, 38.)  

“If a proposed club … raises especially complex issues, the Director of Student 

Life … will discuss the approval” with the Vice Provost for Students. (Rec 290-294 

¶¶ 1, 38.) “On particularly difficult issues, especially those affecting Yeshiva’s 

religious mission,” the Vice Provost may additionally “consult with Yeshiva’s 

religious leadership,” including its Roshei Yeshiva “and other senior administrators.” 

(Rec 294 ¶ 40.) Even after a club has been approved, all its activities and speakers 

must be approved via the same process to help provide a student experience 

consistent with Torah values. (Rec 295 ¶ 45.) 

Over the years, Yeshiva has rejected multiple undergraduate clubs for being 

inconsistent with its religious beliefs. For example, Yeshiva has declined to approve 

proposed shooting, videogame, and gambling clubs. (Rec 294 ¶ 41-44.) It even 

declined to approve the Jewish “AEPi” fraternity, because it concluded that certain 

traditional aspects of fraternity life would not be consistent with Yeshiva’s Torah 

values. (Rec 294 ¶ 43.)  
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D. Plaintiffs’ Concessions that Yeshiva Is Religious 

Plaintiffs are three alumni and one current student of the undergraduate schools 

at Yeshiva. They want Yeshiva to formally recognize an LGBTQ advocacy club: 

YU Pride Alliance. They admit that Yeshiva is a deeply religious institution. One 

supporting declaration states, “I love Torah learning and came to YU to further my 

religious growth just like any other student who chooses YU.” (Doc. 25 ¶ 9.) 

Plaintiff Miller alleged that “YU was a religious community for me too.” (Doc. 23 

¶ 9.) Plaintiffs seek club recognition in part to host school-sponsored LGBTQ 

“shabbatons,” or LGBTQ programming as part of celebrating the Sabbath. (See, e.g., 

id. ¶ 21; Doc. 24 ¶ 32.) And Plaintiff Anonymous sought anonymity because “a 

crucial part of my identity” is being “a Jewish individual” at Yeshiva. (Doc. 24 ¶ 8.) 

In their papers, Plaintiffs have argued that “Judaism is deeply important to the 

University’s existence and activities.” (Rec 1395.) For Plaintiffs, Yeshiva’s 

religiosity is a feature—one of the main reasons they chose to attend there. 

E. Yeshiva’s Decision Not To Recognize the Pride Alliance Club 

As explained in Plaintiffs’ Complaint, the decision not to recognize YU Pride 

Alliance as an official campus club was a religious decision made in consultation 

with Yeshiva’s Roshei Yeshiva. (Rec 65-67 ¶¶ 98-113.) The Complaint itself 

concedes that, over the past several years, senior religious and administration 

officials at Yeshiva have engaged in regular discussions with LGBTQ students over 

forums or clubs that can explore issues of interest to LGBTQ individuals within a 

Torah framework. (Rec 56 ¶ 46; Rec 46 at 1.) That has included discussions 

concerning students’ requests for Yeshiva to put its imprimatur on the YU Pride 
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Alliance and, before that, a Gay-Straight Alliance. (Rec 295 ¶ 46; Rec 55 ¶ 43.) In 

February 2019, Plaintiffs submitted their most recent request for official approval of 

YU Pride Alliance. At the time, they requested to meet with the Director of Student 

Life. (Rec 55-56 ¶¶ 45-46; Rec 63 ¶ 90.) But the Director of Student Life lacks 

authority to singlehandedly decide an issue so intertwined with Yeshiva’s religious 

mission and “needed to speak to more senior administrators.” (Rec 55 ¶ 43.)  

Plaintiffs next elevated discussions to those with decision-making authority. (Rec 

57 ¶ 53.) A panel of rabbis and educators was established to review the issues 

surrounding the request for formal recognition, (Rec 58 ¶ 58), and there were 

ongoing meetings with student representatives to discuss the same, (Rec 59-60 

¶¶ 62-71). On September 3, 2020, after conversations among Yeshiva’s senior 

officials and rabbis, Yeshiva announced it would not officially recognize Pride 

Alliance because doing so would not be consistent with Torah values. (Rec 65 ¶¶ 98, 

101.) On the same day, in a decision published to the entire student body, Yeshiva 

confirmed the Torah-based reasoning for its decision: 

The message of Torah on this issue is nuanced, both accepting each individual 

with love and affirming its timeless prescriptions. While students will of 

course socialize in gatherings as they see fit, forming a new club as requested 

under the auspices of YU will cloud this nuanced message. 

(Doc. 11; Rec 65 ¶ 101.) Plaintiffs candidly acknowledge that “timeless 

prescriptions” in the Torah were the basis for this decision. (See, e.g., Rec 65 ¶ 101.) 

In a recent YouTube interview, Plaintiff Meisels admitted that Yeshiva “said this 

forthrightly”: “The reason why they will reject a club is because it clouds the nuance 
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of the Torah.” (Plaintiff Meisels YouTube Statement at 18:10; see also Rec 295 

¶ 53.) 

F. Proceedings Below 

In April 2021, Plaintiffs filed this action in the Supreme Court, New York 

County, seeking a preliminary injunction and damages under the NYCHRL. 

(Administrative Code of City of NY §§ 8-102, 8-107.) The injunction sought to 

compel Yeshiva to officially and immediately recognize Plaintiff YU Pride Alliance 

as an undergraduate club, contrary to Yeshiva’s internal religious determination that 

doing so would cloud the nuanced message it seeks to convey consistent with its 

Torah values.  

Yeshiva filed an opposition to Plaintiffs’ motion for a preliminary injunction. 

(Doc. 55.) It also filed a motion to dismiss under CPLR § 3211(a)(1); (7). (Rec 77.) 

Plaintiffs opposed Yeshiva’s motion to dismiss. (Rec 403.)  

Upon submission of these motions, by Order dated August 18, 2021, the 

Honorable Lynn R. Kotler denied Plaintiffs’ motion for a preliminary injunction on 

the basis that it would change the status quo and that Yeshiva was likely exempt 

from the NYCHRL as a “religious corporation incorporated under the education 

law.” (Rec 458.) At that time, the court rejected Plaintiffs’ narrow interpretation of 

the NYCHRL’s “religious corporation” exclusion as “contrary to the plain language 

of the statute.” (Id.) The court, however, converted Yeshiva’s motion to dismiss into 

a motion for summary judgment and authorized limited discovery into the question 

of Yeshiva’s religious character. (Rec 459.) 
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In their opposition to summary judgment, Plaintiffs confirmed that “the 

University has a Jewish identity” that is “deeply important to [its] existence and 

activities,” (Rec 1395). Plaintiffs also cross-moved for summary judgment that 

Yeshiva is not exempt from the NYCHRL, arguing that, regardless of any religious 

exercise, Yeshiva is subject to the full scope of the statute. (Rec 1398; see also Rec 

1410.) 

Upon submission of these motions and after oral argument, by Order dated June 

14, 2022, the court reversed itself, denied summary judgment to Yeshiva, and 

granted Plaintiffs’ cross-motion, holding that Yeshiva is not a religious corporation 

incorporated under the Education Law and rejecting or ignoring Yeshiva’s First 

Amendment defenses. (Rec 4.) 

On Yeshiva’s statutory defenses, the trial court rejected Yeshiva’s argument that 

it is exempt from the public accommodation provisions of the NYCHRL as a 

“religious corporation incorporated under the education law.” (Rec 9.) The court 

agreed that religious organizations incorporated under the Education Law are 

separately exempted from those incorporated under the Religious Corporations Law, 

which are mainly houses of worship. (Rec 9-10.) And it acknowledged Yeshiva’s 

deeply religious nature on multiple occasions: 

Yeshiva is an educational institution with a proud and rich Jewish heritage 

and a self-described mission to combine “the spirit of Torah” with strong 

secular studies. 

(Rec 7.) 
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There is no doubt that Yeshiva has an inherent and integral religious character 

which defines it and sets it apart from other schools and universities of higher 

education. 

(Rec 15.) 

Yeshiva’s religious character [is] evidenced by required religious studies, 

observation of Orthodox Jewish law, [and] students’ participation in religious 

services, etc. 

(Rec 16.) Nevertheless, the trial court then disregarded these findings, Yeshiva’s 

substantial body of evidence proving its religiosity, Plaintiffs’ extensive admissions 

regarding Yeshiva’s religiosity, and the court’s own conclusion from August 2021 

that subjecting Yeshiva to the NYCHRL was contrary to the plain language of the 

statute.  

Instead, the court held that, despite there being “no doubt” about Yeshiva’s 

obviously religious character in its “required religious studies, observation of 

Orthodox Jewish law, [and] student’s participation in religious services, etc.,” it did 

not satisfy the NYCHRL’s specific understanding of what a “religious corporation” 

is, because “[its] organizing documents do not expressly indicate that Yeshiva has a 

religious purpose.” (Rec 11, 15-16.) Further, the court concluded that Yeshiva’s 

primary purpose is “secular” education, that “religion is necessarily secondary to 

education at Yeshiva,” and that only organizations with the primary purpose of 

religion could qualify under the NYCHRL. (Rec 16; see also Rec 14. (“Yeshiva is 

either a religious corporation in all manners or it is not.”).) The court also concluded 

that Yeshiva did not qualify as a “religious” corporation under the NYCHRL, 

because its students do not attend “for religious worship or some other function 

which is religious at its core.” (Rec 16.)  
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Regarding Yeshiva’s First Amendment defenses, the trial court acknowledged 

that Yeshiva had raised a religious autonomy defense, (Rec 17-18), but then failed 

to address that argument, despite several recent U.S. Supreme Court cases holding 

that religious schools and institutions have autonomy to govern their own internal 

religious affairs. (See Carson v Makin, 142 S Ct 1987 [2022]; Our Lady of 

Guadalupe Sch. v Morrissey-Berru, 140 S Ct 2049 [2020]; Hosanna-Tabor 

Evangelical Lutheran Church & Sch. v EEOC, 565 US 171 [2012].) The court also 

rejected Yeshiva’s Free Exercise defense on the basis that the NYCHRL is a neutral 

and generally applicable law under the U.S. Supreme Court’s decision in 

Employment Division v Smith, (494 US 872 [1990],) and the New York Court of 

Appeals’ decision in Catholic Charities of Diocese of Albany v Serio, (7 NY3d 510 

[2006]). (Rec 18-19.) The court dismissed the U.S. Supreme Court’s recent 

unanimous holding in Fulton v City of Philadelphia that, where a city makes any 

exceptions to its public accommodations law, it must also make exceptions for 

religious organizations. (Rec 18; see also Fulton, 141 S Ct 1868, 1879-1882 [2021].) 

The court reasoned that because the NYCHRL exempts some religious organizations 

and some private organizations, the law was still generally applicable; thus, the court 

could refuse to exempt other religious institutions like Yeshiva. (Rec 18-19.) Finally, 

the court rejected Yeshiva’s Free Speech and Freedom of Association arguments, 

concluding that Yeshiva had not proved that granting YU Pride Alliance formal 

recognition would be “inconsistent with the purpose of Yeshiva’s mission.” (Rec 

20.) The court further opined that putting Yeshiva’s imprimatur on a group that 

advocated against its Torah values would “not make a statement.” (Rec 19.) 
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The court entered a permanent injunction ordering Yeshiva and President Berman 

to “immediately grant Plaintiff YU Pride Alliance” official club approval. (Rec 2.) 

The Order was entered in the Office of the New York County Clerk on June 24, 

2022, and served with Notice of Entry on June 24, 2022. (See Rec 23.) 

Yeshiva filed a Notice of Appeal from the Order with this Court also on June 24, 

2022. (See Rec 2.) Yeshiva has concurrently sought an emergency stay to preserve 

the status quo and to prevent Yeshiva from suffering grave and irreparable 

constitutional harm pending appeal. (Dkt. 5.) 
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QUESTIONS PRESENTED 

1. Q:  Did the trial court err in holding that Yeshiva is a public accommodation 

subject to the full scope of the NYCHRL? 

A:  Yes. The NYCHRL’s plain language provides two religious exemptions, 

both of which fully apply to Yeshiva.  

2. Q:  Did the trial court err in declining to grant Yeshiva summary judgment on 

its religious autonomy defense? 

A:  Yes. The religious autonomy doctrine bars courts from interfering in 

Yeshiva’s internal religious decisions about which student clubs are consistent 

with its Torah values. 

3. Q: Did the trial court err in declining to grant Yeshiva summary judgment on 

its free exercise defense?  

A:  Yes. Under the Free Exercise Clause, religious institutions are exempt 

from any law that violates their religious beliefs to the same extent secular 

entities are exempted. Because the NYCHRL categorically exempts dozens 

of “benevolent societies,” and provides two other religious exemptions, 

Yeshiva is also entitled to an exemption.   

4. Q:  Did the trial court err in declining to grant Yeshiva summary judgment on 

its free speech and free assembly claims? 

A:  Yes. The freedoms of speech and assembly protect the right of 

organizations to determine the viewpoints they wish to express and form in 

their members. These respective freedoms protect Yeshiva’s internal religious 

decisions about what student clubs may be given official recognition.  

STANDARD OF REVIEW 

On appeal, this Court reviews orders granting summary judgment de novo. 

(Duane Reade, Inc. v Cardtronics, LP, 863 NYS2d 14, 16 [1st Dept 2008].) And 

where a determination depends upon application of facts to the law, this Court has 

“the same discretionary power” as the trial court to review the record and determine 

their legal effect. (Small v Lorillard Tobacco Co., 94 NY2d 43, 53 [1999].) Where 
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parties have cross-moved for summary judgment, this Court can reverse entry of 

summary judgment for one party and enter summary judgment for the other. 

(Dunham v Hilco Constr. Co., 89 NY2d 425, 429-430 [1996].) The “standard of 

review concerning entitlement to injunctive relief” is essentially the same. 

(Penthouse Terraces, Inc. v McGrath, 163 AD2d 144, 146 [1st Dept 1990].)  

Here, the trial court erred in granting Plaintiffs summary judgment and a 

permanent injunction by misconstruing the plain language of the NYCHRL and 

ignoring the applicable First Amendment law. Because it is undisputed that Yeshiva 

is a religious institution, it is entitled to the religious liberty protections of both the 

NYCHRL and the First Amendment. Thus, this Court should reverse the entry of 

summary judgment in Plaintiffs’ favor and enter a summary judgment for 

Defendants. 

POINT 1 

THE TRIAL COURT ERRED BY MISCONSTRUING ONE  

OF THE NYCHRL’S RELIGIOUS EXEMPTIONS  

AND ENTIRELY IGNORING ANOTHER.  

The NYCHRL includes two relevant religious exemptions for religious 

institutions like Yeshiva. The first categorically excludes certain “religious 

corporations” from the definition of public accommodations subject to the law. 

(Administrative Code § 8-102.) The second exempts “any religious … organization” 

from all provisions of the NYCHRL to the extent the organization is acting to 

promote its religious mission. (Administrative Code § 8-107(12).) The trial court 

contorted the plain meaning of the first exclusion to carve out Yeshiva and ignored 
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the second exemption entirely. Because both provisions unequivocally protect 

Yeshiva, the ruling below must be reversed.  

A. As a “religious corporation incorporated under the education law,” 

Yeshiva is excluded from the NYCHRL’s definition of “public 

accommodation.” 

Under the NYCHRL, the definition of a “[p]lace or provider of public 

accommodation” expressly excludes organizations that are “distinctly private.” 

(Administrative Code § 8-102.) The law “deem[s]” three types of organizations to 

fit this exclusion: (1) “a corporation incorporated under the benevolent orders law”; 

(2) a “religious corporation incorporated under the education law”; and (3) “a 

religious corporation incorporated … under the religious corporations law.” (Id.) 

The second category describes Yeshiva perfectly. No one disputes that Yeshiva is a 

“corporation incorporated under the education law” or that is “religious,” at least in 

the ordinary sense of that word. By ruling that Yeshiva is nonetheless a public 

accommodation subject to the full scope of the NYCHRL, the trial court distorted 

the clear meaning of the statute and should be reversed.  

1. The trial court erred by ignoring the plain meaning of “religious 

corporation.” 

The most basic principle of statutory interpretation is that statutory terms must 

be given “their usual and commonly understood meaning[s].” (Rosner v Metro. 

Prop. & Liab. Ins. Co., 96 NY2d 475, 479-480 [2001].) Here, the NYCHRL 

excludes “religious corporations incorporated under the education law.” The trial 

court acknowledged that, at least on its face, this exclusion plainly applies to 

Yeshiva. In an earlier ruling, it said that holding otherwise would be “contrary to the 
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plain language of the statute.” (Rec 458.) And on summary judgment, it found “no 

dispute that Yeshiva is incorporated under the education law” and conceded that, 

“on first blush,” the exclusion would seem to apply. (Rec 5; Rec 7.) It further 

acknowledged that Yeshiva’s “religious character” is “inherent and integral,” and 

that its religious character “defines [Yeshiva] and sets it apart from other schools 

and universities.” (Rec 10-11; Rec 15-16.) Plaintiffs, too, have conceded that 

“Judaism is a part of life at YU,” that “YU’s Jewish character is to be celebrated,” 

and that “Judaism is deeply important to the University’s existence and activities.” 

(Rec 410; Rec 1395.)  

Despite this, the court chose to disregard what it admitted was the plain meaning 

of the exemption. (Rec 15.) Instead, it examined “the legislative intent” to determine 

whether Yeshiva is a “religious corporation … as the legislature intended,” not just 

as commonly understood. (Rec 7-8.) But that got things exactly wrong. “Legislative 

intent is best gathered by according the language employed its usual and ordinary 

meaning.” (Assn. of Contr. Plumbers of City of New York v Contr. Plumbers Assn. 

of Brooklyn, 302 NY 495, 500 [1951].) 

In defense of this move, the trial court emphasized that NYCHRL exemptions 

should be “construed narrowly.” (Rec 15 (quoting Administrative Code § 8-130).) 

The court also noted that the NYCHRL originally defined “public accommodation” 

to exclude all “colleges and universities,” but that the City Council “removed this 

exemption” in 1991. (Id.) But neither of these supposed indicia of legislative intent 

affect whether Yeshiva is a “religious corporation incorporated under the education 

law.” A narrow reading of the exemption does not justify reading it out of existence. 
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Nor is there any reason to conclude that the Council’s decision to extend coverage 

to colleges and universities generally conflicts with its decision to keep the exclusion 

for religious colleges and universities. Indeed, in a 1988 filing to the U.S. Supreme 

Court, the City represented that it was “quite sensitive to the constitutional issues 

raised” by the NYCHRL and that the “religious corporations” exemption was 

intentionally retained because religious organizations “have a more serious claim of 

‘expressive association’ than the typical downtown businessmen’s club.” (Brief for 

Appellee, New York State Club Assn., Inc., v City of New York, 1988 WL 1026276, 

*36-37 [US Jan. 13, 1988, No. 86-1836].) Thus, it is only Plaintiffs’ position—that 

“there is no such legal entity as a ‘religious corporation under the education law,’” 

(Doc. 147 at 2 n.1)—that flouts both the NYCHRL’s plain text and the legislative 

intent. 

2. The trial court erred by adopting a test that elevates form over 

substance. 

In reality, the court did not construe the “religious corporations” exclusion 

narrowly. It just invented a test for determining when a corporation is “religious” 

and then applied that test to carve Yeshiva out of the exclusion. Because that test is 

atextual and unworkable, it must be discarded. 

a. The trial court’s test is atextual. 

The court reasoned it should look to the RCL for guidance in defining when a 

corporation is “religious.” (Rec 10.) It first noted that the RCL defines a “religious 

corporation” as one that is “created for religious purposes.” (Id.; Religious 

Corporations Law § 2).) Had the court applied that test to Yeshiva, there is no 
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question the test is met, considering Yeshiva’s obvious and undisputed religious 

mission. The court went on, however, to adopt a test that is not supported by the text 

of either the Education Law or the RCL. 

Proceeding past the RCL’s clear definition of “religious corporation,” the court 

noted that the RCL “defines … churches” as places of “divine worship or other 

religious observances.” (Rec 10.) But the definition of a “church” cannot apply to 

religious corporations incorporated under the education law, since houses of worship 

generally must incorporate under the RCL, (Religious Corporations Law §§ 2, 2-a, 

2-b), and post-secondary schools generally must incorporate under the Education 

Law, (Education Law § 216). Thus, there is no requirement that a religious 

corporation incorporated under the Education Law be a place of “divine worship or 

other religious observances.” (Religious Corporations Law § 2.) Were it otherwise, 

the NYCHRL’s distinct exclusion for religious corporations incorporated under the 

Education Law would be read out of the statute. The court itself acknowledged that 

the RCL definition cannot be “outcome determinative,” since that would “render the 

[Education Law and RCL exemptions] duplicative.” (Rec 10.)2  

b. The trial court’s test is unworkable. 

The trial court further indicated that an education corporation is religious only if 

its “organizing documents … expressly indicate that [it] has a religious purpose.” 

(Rec 11.) But, for multiple reasons, that cannot be the right test.  

 
2  Notably, even if the “church” definition were to apply, it is not at all clear that Yeshiva would 

not qualify, considering the worship, prayers, and religious studies and lectures that are pervasive 

in its synagogues, classrooms, and study halls.  
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First, the cited cases looked at charter language as one factor in determining 

whether the RCL applied to admittedly religious corporations (See Temple-Ashram 

v Satyanandji, 84 AD3d 1158, 1159 [2d Dept 2011]; In the Matter of Agudist 

Council of Greater New York v Imperial Sales Co., 551 NYS2d 955, 956-57 [2d 

Dept 1990]; see also Naarim v Kunda, 7 Misc 3d 1032(A), 801 NYS2d 237 [Sup Ct, 

Kings County 2005] (same).) None of these cases suggest that there is an absolute 

requirement that a corporation can be “religious” only if certain “magic” words are 

included in its corporate charter.  

Second, the court also suggested that a corporation’s charter language is critical 

because “[i]ts corporate purpose is the basis for licensure and receipt of grants and 

other public funding.” (Rec 13.) But this makes an illegal assumption. It would be 

unconstitutional for government agencies to restrict funding to any corporation 

based on whether it is religious. (Carson, 142 S Ct at 2001 (in offering funds to 

private schools, governments cannot discriminate based on religious status or 

religious use).) Moreover, Yeshiva’s religious nature isn’t a mystery. To the 

contrary, Yeshiva has often discussed its religiosity in detail with New York City 

Council Members as it seeks government funding. (See, e.g., Rec 1910-1913.) And 

its applications to its accrediting agency are similar. For example, Yeshiva has stated 

that its “serious, in-depth program in Torah Studies amounting to a second major” 

for male undergraduates is “[m]ainly what distinguishes undergraduate education at 

YU.” (Rec 1916.) Similarly, Yeshiva detailed its “Mazer Yeshiva Program, currently 

serving about 625 male undergraduates,” which mostly consists of “traditional 

Talmud study,” and leads “[m]any” participants to either further Jewish studies or 
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go on to rabbinical ordination. (Rec 1918-1919.) There is no evidence that Yeshiva’s 

“licensure” or “funding” has ever turned on a detailed examination of the words in 

its charter.  

Third, a “magic words” test would be entirely unworkable, as it would allow any 

education corporation to exempt itself from the NYCHRL simply by framing its 

purpose in religious terms. That would subvert the purpose of construing the 

exemption narrowly. That is why every New York court directly addressing the 

question of religious identity has emphasized function over corporate form. (See 

Kittinger v Churchill, 292 NYS 35, 47 [Sup Ct, Erie County 1936]) (evaluating 

whether a corporation is “religious” requires “looking through the structure and 

determining what it actually is”; see also Kroth v Congregation Chebra Ukadisha 

Bnai Israel Mikalwarie, 430 NYS2d 786, 790 [Sup Ct, NY County 1980] 

(identifying a religious corporation by “function,” how “those in control” understood 

its purposes, religious “inscriptions” on the building’s exterior, and the “subsequent 

history of … its function”); In re Religious Corps. & Assns.—Divestment of Prop., 

784 NYS2d 923, 1 [Sup Ct, NY County 2003] (identifying religious corporation 

based on its “enabling legislation, corporate purposes and activities, position on this 

lawsuit,” and “history”).)  

The New York Court of Appeals has also held that a function-based analysis is 

the proper way to identify a religious corporation. (Scheiber v St. John’s Univ., 84 

NY2d 120, 126 [1994].) In Scheiber, the Court of Appeals construed the analogous 

state Human Rights Law and rejected the very argument that Plaintiffs make here: 

“that only an entity organized pursuant to the Religious Corporations Law can claim 
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status as a religious organization.” (Id.) The Court recognized that the statute 

“contains no such limitation,” and found that St. John’s University—an educational 

corporation like Yeshiva—was an exempt “religious institution or organization.” 

(Id.) What mattered was not that St. John’s corporate documents showed “the intent 

of fulfilling a secular educational role,” but rather that it “ha[d] not abandoned its 

religious heritage.” (Id.) 

In any case, Yeshiva does satisfy the trial court’s “magic words” test. Its original 

charter states it was organized “to promote the study of Talmud.” (Rec 1740, 1768.) 

And its current charter states that it “continues to be organized and operated 

exclusively for educational purposes.” (Rec 1767 (emphasis added).) The trial court 

assumed that “exclusively educational purposes” means exclusively secular 

educational purposes. But there is no textual basis for that reading, especially 

considering that the term “continues” refers to the original stated purpose of 

promoting religious education. (Rec 493.) That Yeshiva now provides both religious 

and secular education does not change the fact that it is still religious. (Rec 1774; 

Rec 1784 at 31:2-3.) Since Yeshiva’s charter at least plausibly can be read as stating 

a religious purpose, there is no reason to insist it can be “religious” only if it amends 

its charter to state its acknowledged religious purpose more explicitly.  

3. The trial court erred by ignoring overwhelming evidence of 

Yeshiva’s religious identity. 

Perhaps the best evidence that a “magic words” test is unworkable is that the trial 

court still felt compelled to analyze Yeshiva’s functions. But in so doing, the court 

cherry-picked the evidence, relying on a small handful of documents to conclude 
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that Yeshiva has abandoned its religious identity. All this despite the court’s own 

acknowledgment of Yeshiva’s religious character, Plaintiffs’ admissions that 

Yeshiva is religious, sworn statements from Yeshiva’s President and Vice Provost, 

the deposition testimony of its corporate designee, and thousands of pages of 

evidence demonstrating how Yeshiva’s functions overwhelmingly reflect its 3,000-

year-old Torah values.  

As Yeshiva routinely tells the IRS in its most publicly accessible government 

submission, the Form 990: 

(Rec 1908.) Properly considering all the evidence before the trial court, Yeshiva is 

unquestionably religious. Yet none of this abundant evidence appears in the trial 

court’s opinion. Instead, the trial court focused on four documents out-of-context, 

along with a letter from Cardozo law professors that wasn’t even in the record. (See 

Rec 11-14.) This highly selective review of the evidence led the court to the absurd 

conclusion that Yeshiva is not sufficiently religious to invoke statutory or 

constitutional protections.  

First, the trial court cited Yeshiva’s 1967 corporate charter, concluding that—

despite the charter’s plain language—Yeshiva’s original religious purpose could not 

have “continue[d],” supra 2-3, because Yeshiva had “broadened [its] scope of 
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education” to include so “many secular multi-disciplinary degrees” that providing a 

secular education “thus became Yeshiva’s primary purpose.” (Rec 11-12) But this 

is not supported by either New York or federal law. “The religious education and 

formation of students is the very reason for the existence of most private religious 

schools.” (Our Lady of Guadalupe, 140 S Ct at 2055.) Indeed, the New York 

Education Law explicitly anticipates that it is “a fundamental American right for 

members of various religious faiths” to establish “educational institutions 

exclusively or primarily for students of their own religious faith.” (Education Law § 

313(1).) This right would be meaningless if religious schools could not provide a 

full secular education alongside religious formation.  

Second, the trial court relied on a letter from Cardozo law professors, published 

one day after this lawsuit was filed, stating that some “[f]aculty members, law 

professors even,” “find it unacceptable” that Yeshiva has declined to give official 

recognition to the Pride Alliance. (Rec 12.) This is not evidence, nor is it even 

probative of the NYCHRL’s “religious corporation” exclusion. It is simply 

inadmissible hearsay, and Plaintiffs have made no effort to justify its inclusion. Even 

taken at face value, there is no reasoned basis to credit the views of a group of 

professors over the view of the University itself. Surely sworn statements, sworn 

testimony, and the mountain of undisputed admissible evidence of Yeshiva’s intense 

religious environment outweigh one piece of hearsay.  

Third, the trial court relied on a 27-year-old memo addressing LGBTQ clubs at 

Yeshiva’s distinct graduate schools on different campuses. (Rec 13.) The trial court 

ignored the memo’s emphasis that there were “no gay clubs at any of YU’s 
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undergraduate schools, at its graduate schools in Jewish studies and Jewish 

education, or at its affiliated Rabbi Isaac Elchanan Theological Seminary.” (Rec 

1433.) This reflects Yeshiva’s internal religious decision to focus on religious 

formation in its undergraduate programs, when students are most impressionable, to 

“help [them] embrace the Jewish faith and engage with the secular world from a 

foundation of Torah values.” (Rec 401 ¶ 7.) As at many religious universities, at its 

graduate schools, Yeshiva’s focus shifts to “professional training and academic 

research. (Id. ¶ 8.) Although it “continue[s] to facilitate religious observance by 

ensuring Shabbat- and kosher-compliant environments and by respecting the Jewish 

holiday calendar,” its “programs are no longer structured with the same religious 

environment or religious studies as Yeshiva’s undergraduate programs.” (Id.) 

Yeshiva’s religious decision to distinguish between its Jewish-focused 

undergraduate programs and more religiously diverse graduate programs, as 

reflected in the 1995 memo, does not mean that Yeshiva is no longer religious. And 

Plaintiffs have not alleged, let alone identified any evidence, that Yeshiva’s intense 

religious programming diminished at the time of the memo or in the intervening 27 

years. The court recited a paragraph from the memo indicating that Yeshiva at the 

time believed it was “subject to the human rights ordinance of the City of New 

York.” (Rec 13.) But Yeshiva’s internal, 27-year-old internal memo does not change 

the law. (See Starkey v Roman Catholic Archdiocese of Indianapolis, Inc, 2022 WL 

2980350, *6 [7th Cir, July 28, 2022, No. 21-cv-2524] (holding that six-year-old 

advisory email from defendants’ outside counsel was not “binding on this 
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litigation”); see also IS Chrystie Mgt. LLC v ADP, LLC, 168 NYS3d 449, 451 [1st 

Dept 2022] (statement of law cannot “constitute a judicial admission”).)  

Fourth, the trial court pointed to Yeshiva’s CHAR410, a form for registering as 

a charitable organization in New York. (Rec 14.) The court criticized Yeshiva for 

registering as an “educational institution” rather than a religious organization. (Id.) 

But the form itself twice instructed Yeshiva not to register as a religious organization 

if it could not attach “all required documentation as listed below.” (Rec 630; see also 

id. (“Do not request exemptions that cannot be supported by the documentation 

required.”).) To register as a religious organization, Yeshiva had to attach either 

(1) “a copy of a listing in an official denominational directory” or (2) proof of control 

by another exempt organization. (Id.) But Yeshiva is an independent Jewish 

university for which there is no such “denominational directory.” And because 

Yeshiva’s form of Judaism eschews hierarchical control, it is unclear how it could 

have attached the requested documents.3 As Yeshiva’s corporate representative (a 

RIETS-ordained Rabbi and Dean of Undergraduate Torah Studies) explained, “the 

word ‘control’ in Judaism is a hard word to document,” because the religion lacks a 

central authority. (Rec 1805 at 115:16-17); see also “Halakhah,” Routledge 

Encyclopedia of Philosophy (E. Craig, ed.) [1998] (modern Halakhah Judaism is de-

centralized, “where hardly any debate ends with an explicitly stated definitive 

 
3 This does not mean that Yeshiva lacks religious governance. But under Yeshiva’s 

understanding of Judaism, religious decisions are not made by hierarchical control, but by religious 

influence, including the influence of its leaders, who are expected to uphold Torah values, and its 

Roshei Yeshiva, or Senior Rabbis, who confer on all major religious decisions made at Yeshiva 

(See Rec 1788 at 45:16-20; see also Rec 1786 at 40:8-12; see also Rec 1791-1792 at 60:22-61:3; 

Rec 1793 at 65:14-17.)  
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conclusion”).) This, too, is a religious decision—one protected by the First 

Amendment. (See Carson, 142 S Ct at 2001 (“serious concerns” of “state 

entanglement with religion and denominational favoritism” arise by secular courts 

“scrutinizing whether and how a religious school pursues its educational mission”).) 

As such, it made no practical difference whether Yeshiva submitted its CHAR410 

as an educational institution or as a religious organization, of which it is both.    

Finally, the trial court considered a February 16, 2021 letter from Yeshiva’s 

Government Relations Director to a New York State Senator. (Rec 14.) There, 

Yeshiva was “identified … as a ‘501[c][3] not-for-profit institution of higher 

learning … .’” (Id.) Which is true: Yeshiva is a 501(c)(3) nonprofit under federal 

law, and it is an institution of higher learning. But the trial court did not explain why 

this undercut Yeshiva’s religious corporate status. The court again imposed a hard 

distinction between being “religious” and “educational,” but nothing in New York 

or U.S. Supreme Court case law counsels or allows that conclusion. Indeed, other 

religious schools in New York City expressly identify themselves as educational 

“not-for-profit” institutions and as religious in government documents. Infra 31-32 

(King’s College). It cannot be the law that neglecting to say “I am religious” in one 

piece of correspondence sacrifices your religious identity.  

Yeshiva does routinely reference its religious character to state and local 

government entities—most publicly on its IRS 990 and to local officials. And of 

course, Yeshiva’s Torah-focused seal appears on virtually all public-facing 

documents. There is no justification for why these repeated representations of 

Yeshiva’s religiosity merited no weight in the court’s analysis.   
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4. The trial court erred by ignoring the doctrine of constitutional 

avoidance. 

“[A] statute should be construed, whenever possible, in a way that avoids placing 

its constitutionality in doubt.” (People v Viviani, 36 NY3d 564, 579 [2021].) But by 

wading into the murky territory of fly-specking religious corporate descriptors, the 

trial court’s construction raises “serious First Amendment questions.” (See NLRB v 

Catholic Bishop of Chicago, 440 US 490, 504 [1979]; see also, e.g., Univ. of Great 

Falls v NLRB, 278 F3d 1335, 1343 [D.C. Cir. 2002] (construing scope of NLRB 

investigative power into schools’ religious identity narrowly to avoid First 

Amendment concerns identified in U.S. Supreme Court cases).) The First 

Amendment protects the principle that a religious organization’s structure is “more 

or less intimately connected [to] religious views.” (Watson v Jones, 13 Wall [80 US] 

679, 726 [1871]; Terrett v Taylor, 9 Cranch [13 US] 43, 49 [1815] (recognizing 

every religion’s freedom to employ “corporate powers” consistent with “their own 

religious duties.”).) Therefore, the U.S. Supreme Court in Carson just concluded that 

government attempts to weigh how “religious” a school is cannot turn on “magic 

words”—doing so risks “scrutinizing whether and how a religious school pursues its 

educational mission,” thereby creating “serious concerns about state entanglement 

with religion and denominational favoritism.” (142 S Ct at 2001.)  

The trial court’s statutory construction raises substantial First Amendment 

questions, with real-world consequences that the trial court decided it did “not need 

to reach.” (Rec 11.) Yet to avoid a constitutional conflict between the First 

Amendment and the NYCHRL’s public accommodations provisions, the NYCHRL 
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must be construed in light of these issues, as they affect all manner of religious 

schools in the City.  

Some religious schools, like St. John’s University, never state a religious mission 

in their corporate documents but still function with religious purposes. (Scheiber, 84 

NY2d at 126 (St. John’s “conceived with the intent of fulfilling a secular educational 

role” but still exempt from NYSHRL as a “religious institution”); see also Bishop 

Loughlin’s Vision and the Vincentian Mission, St. John’s University [last accessed 

August 8, 2022], https://perma.cc/Y5FW-ERSK (“The charter simply stated 

that … ‘The object for which the Society is formed is The education of young 

men.’”).) Still others, like The King’s College, expressly state their religious mission 

when receiving government accreditation, but the on-campus religious experience is 

voluntary. (See, e.g., Institutional Accreditation: The King’s College, Attachment B 

[July 14, 2005], https://perma.cc/BVF2-WUDQ (“Through its commitment to the 

truths of Christianity and a Biblical worldview, The King’s College seeks to prepare 

students for careers in which they will help to shape and eventually to lead strategic 

public and private institutions …”); see also Christian Formation, The King’s 

College [last accessed August 8, 2022], https://perma.cc/U7TY-VD34 (“Because we 

want students to embrace Christianity for themselves, rather than mandating 

participation,” there is no requirement to participate in “Scripture readings, Sabbath 

habits, and service to the City.”).) Here, Yeshiva, reflecting its own religious 

commitment to Torah Umadda, expressly announced its religious mission in its 

founding corporate charter, “continue[d]” its mission when it incorporated under the 

Education Law in 1967, and to this day continues to guide its undergraduates on how 
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to approach secular studies through the lens of Orthodox Judaism. Supra 2-3. Yet to 

the trial court, Yeshiva’s “obvious,” “integral,” “inherent,” and “defin[ing]” 

“religious character” “is necessarily secondary to education.” (Rec 10, 15-16.) This 

has ominous implications for schools like St. John’s (with no religious purpose in 

their charters but exempt under the NYSHRL) or like King’s (a religious purpose in 

accreditation but a non-mandatory religious environment).  

Indeed, the consequences of upholding the trial court’s ruling go far beyond 

recognition of a Pride Alliance club at Yeshiva. The NYCHRL also prohibits 

discrimination based on “religion,” yet religion-based decisions are a key feature of 

religious universities. Yeshiva, for example, regularly engages in religion-based 

hiring, (Rec 1792 at 61-62 (“Leading Torah scholars, faculty members at the 

[University]” are “Roshei Yeshiva” and “very large influencers on campus”), 

screens undergraduate students who are not serious about the Jewish faith, (Rec 1796 

at 77:5-12, 78:21-79:7), promulgates Jewish laws of Shabbat and kashrut, (id.), and 

maintains Jewish-only worship spaces, (Rec 291 ¶ 15). Similarly, its religiously 

informed requirements for segregated campuses, study halls, and classes, (Id. ¶¶ 10-

11), potentially could be subjected to lawsuits under the NYCHRL’s prohibitions 

against religious and sex discrimination. Religious standards at numerous other 

religious universities and colleges would also be subject to extensive litigation. 

Yeshiva sees all aspects of education as part of the religious mission expressed 

in its initial corporate charter and “continued” by its current one: “promot[ing] the 

study of Talmud.” Supra 2-3. Yeshiva’s motto—Torah Umadda—literally denotes 

the integration of religious and secular knowledge. Yeshiva’s religious mission 
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includes the development of the whole student, mind, body, and spirit. The 

supposedly “secular” aspect of this education has deep religious significance. As 

Yeshiva’s former president put it:  

Torah Umadda [is] the struggle for both worlds, the refusal to give up on either 

Torah or on Madda, either on authentic Jewish wholeness or on participation 

in the wider society. The balance may often prove precarious and the interface 

between them onerous, but it is the tension of creativity, of life itself. 

(Rabbi Norman Lamm, Torah Umadda 171 (2010).) So even as Yeshiva’s “specific 

form and structure has shifted depending on times, needs and circumstances, [] the 

core mission has always remained the same.” Supra 3 (Yeshiva’s current president, 

from 2017). Thus, when Yeshiva describes itself as “continu[ing] to be organized 

and operated exclusively for educational purposes,” (see Rec 10), it is not pitting 

secular education against religious education. Rather, Yeshiva is describing the 

entire education of the whole student. This is why Yeshiva could say in 1967 that its 

religious purpose (“promote the study of Talmud”) was “continue[d]” under the 

auspices of the Education Law. Supra 2-3.  

But by insisting that Yeshiva lacks a “primary” religious purpose because of its 

secular educational curriculum, the trial court engaged in the very kind of 

“denominational favoritism” that the U.S. Supreme Court just recently (again) 

rejected. See supra 29 (discussing Carson) (see also Larson v Valente, 456 US 228, 

244 [1982].) Over and over, the trial court assumed that a hard line exists between 

“religious” and “educational” purposes—even at a school that, as the trial court said, 

has an “obvious,” “integral,” “inherent,” and “defin[ing]” religious character. (Rec 

10-11, 15-16.) If upheld, this artificial distinction would eviscerate Yeshiva’s Torah 
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Umadda mission and permit denominational favoritism. See, e.g., supra 28-29 

(CHAR410 discussion). This “scrutinizing whether and how a religious school 

pursues its educational mission” is exactly what the U.S. Supreme Court just said 

raises “serious concerns” under the First Amendment. (Carson, 142 S Ct at 2001 

(citation omitted).) Nothing in New York case law requires identifying religious 

corporations in a way that raises “serious” First Amendment “concerns.” Reversal 

is warranted and summary judgment for Yeshiva is required.  

B. Yeshiva is exempt under the NYCHRL’s “religious principles” 

exemption. 

There is yet one more reason why the decision below should be reversed: Yeshiva 

is also exempt under § 8-107(12), which applies to all of the NYCHRL’s provisions, 

including the public accommodation provisions at issue here. That section provides 

that “[a]ny religious or denominational institution or organization” may make “such 

selection as is calculated by such organization to promote the religious principles for 

which it is established or maintained.” (Id.)4 As set forth above, there is no dispute 

that Yeshiva is religious. As the trial court agreed, its “religious character” is 

“inherent and integral,” making it distinct “from other schools and universities of 

higher education.” (Rec 11.) Plaintiffs likewise concede that “Judaism is deeply 

important to the University’s existence and activities” and describe Yeshiva as 

“religiously-identified or religiously affiliated.” (Rec 1395.) By any ordinary 

 
4  In addition to religious organizations, the “religious principles” exemption protects certain 

non-religious organizations if they are operated for “charitable or educational purposes” and “by 

or in connection with a religious organization.” (N.Y.C. Admin. Law § 8-107(12).) This further 

demonstrates that, in enacting the NYCHRL, the City Council was “quite sensitive” to 

constitutional concerns and did not seek to infringe on religious organization’s free exercise. 
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understanding of these concessions—to say nothing of the mountain of factual 

evidence—Yeshiva must be among “any religious or denominational institution or 

organization.” 

Further, Yeshiva’s decision about which clubs are consistent with its Torah 

values and can be given official recognition is unquestionably a “selection” that is 

“calculated” by Yeshiva “to promote” its religious principles. (Administrative Code 

§ 8-107(12).) Although Yeshiva raised this provision below, (Rec 92, 100, 1751-

1752), the trial court never addressed it. Because this “religious principles” provision 

underscores the City Council’s intent to protect First Amendment rights and 

independently exempts Yeshiva’s religious club decisions from the NYCHRL, the 

decision below must be reversed. 

POINT 2 

THE FIRST AMENDMENT PROTECTS YESHIVA’S RIGHT  

TO MAKE INTERNAL RELIGIOUS DECISIONS  

A. Religious autonomy bars application of the NYCHRL to Yeshiva’s 

internal religious decisions. 

The doctrine of religious autonomy, grounded in the First Amendment, bars 

Plaintiffs’ claims because they require the courts to weigh Yeshiva’s religiosity and 

examine its internal religious decision making, necessarily causing government 

entanglement with religion. Yet while the lower court acknowledged Yeshiva’s 

religious autonomy defense, its opinion never addressed it. Nor did the trial court try 

to explain how, under the First Amendment, it could justify telling a religious 

university how to interpret and apply its own religious values. Religious autonomy 
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applies to Yeshiva’s decision not to approve Pride Alliance, and it prohibits the 

permanent injunction entered here. 

1. Religious autonomy applies to religious schools making religious 

decisions, not just to churches or employment disputes.  

Religious autonomy protects “the right of churches and other religious 

institutions”—including religious schools—to make “internal management 

decisions that are essential to the institution’s central mission.” (Our Lady, 140 S Ct 

at 2060 (applied to Catholic schools).) This broad “sphere” of “autonomy,” id., 

covers a wide range of religious decisions, including but not limited to: the ability 

of religious institutions to “define their own doctrines, resolve their own disputes, 

and run their own institutions.” (Corp. of the Presiding Bishop v Amos, 483 US 327, 

341 [1987] (Brennan, J., concurring)), as well as religious institutions’ 

“unquestioned” right to “organize [or not] … to assist in the expression and 

dissemination of any religious doctrine,” (Kedroff v St. Nicholas Cathedral, 344 US 

94, 114 [1952]; see also Obergefell v Hodges, 576 US 644, 679-680 [2015] (First 

Amendment “ensures that religious organizations … are given proper protection as 

they seek to teach” their own beliefs regarding marriage and sexuality).) 

The protection of religious autonomy extends much further than just to houses of 

worship. In recent years, the U.S. Supreme Court has repeatedly held that religious 

autonomy bars the application of nondiscrimination statutes to religious schools. In 

Hosanna-Tabor v EEOC, the Court unanimously held that religious schools are 

exempt from Title VII’s nondiscrimination standards with regard to ministerial 

employees. (565 US 171, 188 [2012].) Thus, religious schools cannot be sued by 
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ministerial employees “regardless of [their] asserted reason (if any) for [an] adverse 

employment action.” (Fratello v Archdiocese of N.Y., 863 F3d 190, 203-204 [2d Cir 

2017]; see also Rweyemamu v Cote, 520 F3d 198, 209-210 [2d Cir 2008] (barring 

race discrimination claim); Butler v St. Stanislaus Kostka Catholic Academy, 2022 

WL 2305567, *4 [ED NY, June 27, 2022, No. 19-cv-3574] (barring sexual-

orientation discrimination claim).) The Court noted that while nondiscrimination 

laws are “undoubtedly important,” when it comes to religious groups’ right to 

“preach their beliefs, teach their faith, and carry out their mission,” “the First 

Amendment has struck the balance for us.” (Hosanna-Tabor, 565 US at 196.) In 

2020, the Supreme Court reaffirmed this principle in Our Lady, ensuring religious 

schools a “sphere” of “autonomy with respect to internal management decisions that 

are essential to the institution’s central mission.” (140 S Ct at 2060.) The Court 

remarked that the ministerial exception, which deals primarily with religious 

employment, was a smaller subset or “component of [religious] autonomy,” which 

applies more broadly to any religious decisions that are “essential to the institution’s 

central mission.” (Id.)  

New York courts have agreed. Less than two months ago, for example, a New 

York court held that the “principle of ‘church autonomy,’” a “broader (and well-

settled) principle expressed in [U.S.] Supreme Court and Second Circuit 

jurisprudence,” was an independent bar to a teacher’s lawsuit alleging sexual-

orientation discrimination against a Catholic school, because adjudicating it would 

require a jury “to question the Church’s explanation of religious doctrine,” which 
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“would violate the church-autonomy principle.” (Butler, 2022 WL 2305567, at *4, 

*14.)  

Nor is religious autonomy limited simply to employment decisions. It also applies 

to the public benefit context, such as here. Just this past term, the U.S. Supreme 

Court reiterated that religious autonomy protects religious schools from the 

“entanglement … and denominational favoritism” that follows when the 

government “scrutinize[es] whether and how a religious school pursues its 

educational mission.” (Carson, 142 S Ct at 2001.) As such, governments cannot 

withhold generally available benefits, including school funding, from religious 

schools solely because they have a religious mission. (Id. at 2002.)  

Courts have applied religious autonomy to a wide range of other religious 

decisions, including to protect a religious school’s decision not to admit an 

unvaccinated student, (Flynn v Estevez, 221 So3d 1241, 1243 [Fla Dist Ct App 

2017]), to internal religious decisions about corporate organization and financial 

oversight, (Dermody v Presbyterian Church (U.S.A.), 530 SW3d 467 [Ky Ct App 

2017]), and to decisions about membership, even in the face of evidence that the 

decisions violated the organization’s own bylaws. (Singh v Sandhar, 495 SW3d 482 

[Tex Ct App 2016].) Thus, it is clear that religious autonomy applies to internal 

decisions made by religious schools concerning their religious mission. 

2. Religious autonomy bars adjudication of Plaintiffs’ claims against 

Yeshiva.  

Despite acknowledging it, the trial court never addressed Yeshiva’s religious 

autonomy defense. But religious autonomy bars Plaintiff’s claims against Yeshiva, 
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because Yeshiva is a religious institution and its decision not to approve Pride 

Alliance was grounded in its religious Torah values that are core to Yeshiva’s 

religious mission. 

First, as both the trial court and Plaintiffs have repeatedly conceded, Yeshiva is 

deeply religious. Yeshiva seeks not only to form its undergraduate students in the 

Jewish faith but also to serve as a beacon of Torah values. (Rec 400 ¶¶ 3-4; Rec 292-

293 ¶¶ 24-27.) Jews throughout the country look to Yeshiva for religious leadership 

and guidance. (See id.) It is easy then to say of Yeshiva what the U.S. Supreme Court 

has twice said of all religious schools: “educating young people in their … faith, 

inculcating its teachings, and training them to live their faith are responsibilities that 

lie at the very core” of Yeshiva’s mission. (Our Lady, 140 S Ct at 2064.) Students 

come to Yeshiva fully aware of its religious beliefs and standards and how they are 

to accord with Yeshiva’s mission. (Rec 87 at 3; Rec 1811 at 138:20–139:5.)  

The trial court opinion made many arguments why Yeshiva is not exempt as a 

“religious corporation” under the NYCHRL based on its corporate documents, but 

never addressed Yeshiva’s status as religious for First Amendment purposes. Even 

had the court relied on those same arguments for a First Amendment analysis, they 

would fail. The First Amendment applies to “religious institutions” and “religious 

exercises” of all kinds—not just a smaller subset of “religious corporations” defined 

by state law. (See, e.g., Burwell v Hobby Lobby Stores, Inc., 573 US 682, 708 [2014] 

(“We have entertained RFRA and free-exercise claims brought by nonprofit 

corporations.”).) Thus, courts must not “reduce” an institution’s religious identity to 

“a simple semantic exercise” based on the wording of its corporate documents. 
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(Carson, 142 S Ct at 1999 (Ju.) They must look to “the substance of free exercise 

protections, not on the presence or absence of magic words.” (Id. at 2000.) Because 

the court and Plaintiffs themselves have conceded Yeshiva’s religious identity, the 

trial court erred in refusing to even consider, let alone apply, the First Amendment’s 

religious autonomy protections. 

“Any attempt” to distinguish between religious entities based on “magic words” 

within their corporate documents would “raise serious concerns about state 

entanglement with religion and denominational favoritism.” (Id. at 2001.) Rather, 

courts must refrain from “second-guessing an institution’s characterization of its 

own religious nature.” (Colorado Christian Univ. v Weaver, 534 F3d 1245, 1266 

[10th Cir 2008].) As long as a religious institution’s “mission is marked by clear or 

obvious religious characteristics,” courts must defer to its asserted religious nature. 

(Shaliehsabou v Hebrew Home of Greater Washington, Inc., 363 F3d 299, 310 [4th 

Cir 2004]; see also Weaver, 534 F3d at 1266 (to avoid “intrusiveness problem,” 

courts must “employ neutral, objective criteria” that “defer[] to the self-evaluation 

of the affected institutions”); Kroth, 430 NYS2d at 790 (holding that courts assess 

religious status by looking at its functions).)  

Otherwise, courts would end up in the business—as the trial court did here—of 

weighing how many secular activities a religious institution can have before it is no 

longer religious; how much of its religion must be described in its corporate 

documents, as opposed to being openly manifest in its practices, before it is no longer 

religious; and how many of its staff can mischaracterize it before it is no longer 
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religious. If Yeshiva does not qualify as “religious,” it is hard to understand what 

religious organization besides formal houses of worship could. 

The trial court downplayed this concern, calling it “overblown” and saying that 

not all religious schools would “necessarily [be] affected” by the court’s weighing 

of religiosity, since some institutions will “have stated a religious purpose” 

sufficiently. (Rec 11.) But that only underscores how the trial court reserved for itself 

the right to make intrusive, subjective judgments about how much religion is enough. 

The fact that the court, based on generic statements in corporate documents, may 

adjudge some schools sufficiently religious, but not others, despite their open and 

obvious religious identity, alone reveals the lawlessness of the approach. (Larson, 

456 US at 244 (“The clearest command of the Establishment Clause is that one 

religious denomination cannot be officially preferred over another.”).)    

Yeshiva’s President and corporate designee both witnessed at length about 

Yeshiva’s religious identity. Supra Statement of Facts. Plaintiffs have repeatedly 

conceded its religious identity. Supra 9, 12. And the trial court candidly 

acknowledged Yeshiva’s religious identity. Supra 12-13. Thus, the “authority to 

select and control” how Yeshiva will carry out its religious mission is Yeshiva’s 

“alone.” (Hosanna-Tabor, 565 US at 195.)  

Second, Yeshiva’s decision not to recognize Pride Alliance clearly qualifies as a 

religious “internal management decision[]” that is “essential” to Yeshiva’s “central 

mission.” (Our Lady, 140 S Ct at 2060.) Yeshiva’s central mission—particularly for 

its undergraduate colleges—is to form and religiously support the next generation of 

Jews deeply rooted in their faith and its values. To that end, Yeshiva carefully 
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constructs a religious environment on its undergraduate campuses that encourages 

students to grow in their faith in, devotion to, and understanding of the Torah. Ways 

Yeshiva accomplishes its mission include mandatory religious instruction for men 

and women; the provision of mashgiachim, or spiritual advisors, to each student; 

keeping Jewish law throughout its various campuses; and limiting official approval 

of student undergraduate clubs to those that are consistent with Yeshiva’s Torah 

values. Supra Statement of Facts. 

While Plaintiffs certainly disagree with Yeshiva’s decision to not grant YU Pride 

Alliance official recognition, they recognize and admit that it was a religious 

decision, based on Yeshiva’s Torah values and decided in consultation with 

Yeshiva’s Roshei Yeshiva. (See, e.g., Rec 57, 58, 65, 67 ¶¶ 53, 58, 98, 101, 110; see 

also Rec 1791-1793 at 60:22-61:3, 65:14-17.) Beyond their admissions in the 

Complaint itself, during the course of litigation, one Plaintiff gave a YouTube 

interview acknowledging that Yeshiva was “forthright[]” about its reason for 

denying YU Pride Alliance official club recognition: “The reason why they will 

reject a club is because it clouds the nuance of the Torah.” (Forward, ‘Second class 

citizens’: LGBTQ students allege culture of alienation and fear at Yeshiva 

University at 18:11, YouTube (May 10, 2021), https://perma.cc/WP8N-66EN.) 

Thus, the goal of this lawsuit, she continued, is to force “cultural changes” at Yeshiva 

and “make a statement” about Plaintiffs’ own interpretation of what Torah values 

should be. (Id. at 26:22.) Courts have no authority to adjudicate such “purely 

ecclesiastical” disputes. (Watson, 80 US at 733.) 
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The Court’s Order requires Yeshiva to “immediately” disregard its own 

understanding and interpretation of Torah. But only Yeshiva can decide what 

organizations on campus are consistent with the religious environment it seeks to 

maintain. Yeshiva alone has the right to interpret Torah’s “doctrines” and resolve 

doctrinal “disputes” with its students. (Amos, 483 US at 341.) And only it can 

determine how best to “organize” to “disseminat[e]” its “religious doctrine.” 

(Kedroff, 344 US at 114.) The courts are forbidden from “intrude[ing] for [students’] 

benefit” to tell Yeshiva how to do these things. (Id. at 119.)  

B. The Free Exercise Clause bars application of the NYCHRL to Yeshiva’s 

internal religious decisions. 

Separate from the religious autonomy doctrine, forcing Yeshiva to overturn its 

internal religious decisions on how to apply its Torah values on campus would 

violate the federal Constitution’s Free Exercise Clause. Under Supreme Court 

precedent, the Free Exercise Clause is violated when “a government entity has 

burdened [a religious claimant’s] sincere religious practice pursuant to a policy that 

is not ‘neutral’ or ‘generally applicable.’” (Kennedy v Bremerton Sch. Dist., 142 S 

Ct 2407, 2421-2422 [2022].) Once that is shown, the Supreme “Court will find a 

First Amendment violation unless” the government policy “can satisfy ‘strict 

scrutiny’”—a showing that the policy “was justified by a compelling state interest 

and was narrowly tailored in pursuit of that interest.” (Id. at 2422.)  

1. Applying the NYCHRL here imposes a religious burden on Yeshiva’s 

sincere religious exercise. 

Here, there can be no credible dispute that a court applying the NYCHRL’s public 

accommodations provisions to Yeshiva “burden[s] [its] sincere religious practice.” 
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Kennedy, 142 S Ct at 2421-2422. As the trial court acknowledged, “[t]here is no 

doubt that Yeshiva has an inherent and integral religious character which defines it 

and sets it apart from other schools and universities of higher education.” (Rec 15.) 

And “[e]ducating young people in their faith, inculcating its teachings, and training 

them to live their faith are responsibilities that lie at the very core of the mission of 

a private religious school.” (Carson, 142 S Ct at 2001 (cleaned up).) Here, there is 

no dispute that Yeshiva’s intentional, religiously formative, undergraduate 

environment is burdened by being forced to approve campus clubs that violate its 

Torah values. This is substantially the same burden identified by the U.S. Supreme 

Court in Fulton: “putting [a religious organization] to the choice of curtailing its 

mission or approving relationships inconsistent with its beliefs.” (Fulton, 141 S Ct 

at 1876.) Therefore, the Free Exercise Clause is triggered.  

2. The NYCHRL is not generally applicable. 

Yeshiva must next establish that the NYCHRL is either non-neutral toward 

religion or not generally applicable. “Failing either the neutrality or general 

applicability test is sufficient to trigger strict scrutiny.” (Kennedy, 142 S Ct at 2422 

(emphasis added).) Here, the NYCHRL is not generally applicable in two distinct 

ways, subjecting it to strict scrutiny (Id. (“Failing … [the] general applicability test 

is sufficient to trigger strict scrutiny.”).) 

a.  The NYCHRL’s categorical exemptions make it not generally 

applicable. 

The NYCHRL, applied to Yeshiva, is not generally applicable because it 

“‘prohibits religious conduct while permitting secular conduct that undermines the 
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government’s interests in a similar way.’” (Kennedy, 142 S Ct at 2422 (quoting 

Fulton, 141 S Ct at 1877.) This problem exists whenever a government policy 

“treat[s] any comparable secular activity more favorably than religious exercise.” 

(Tandon v Newsom, 141 S Ct 1294, 1296 [2021] (emphasis in original; citation 

omitted).) And here, the NYCHRL does just that.  

For example, the NYCHRL expressly exempts “distinctly private” clubs and 

“benevolent orders.” (Administrative Code § 8-102 (definition of “Place or provider 

of public accommodation”).) Those exemptions are “absolute and not subject to 

limitation” (Gifford v Guilderland Lodge, No. 2480, B.P.O.E. Inc., 707 NYS2d 722, 

723-724 [3d Dept 2000].) These exemptions mean that hundreds of organizations—

with hundreds of thousands of members—are not public accommodations. (See 

Benevolent Orders Law §§ 2, 7 (expressly exempting over 50 different benevolent 

orders with numerous chapters and large memberships, including the Masons, the 

Knights of Columbus, the American Legion, and the Veterans of Foreign Wars).) If 

the trial court’s interpretation of the NYCHRL’s religious exemption is correct, then 

under the NYCHRL all benevolent organizations possess a categorical exclusion, 

while only some religious organizations are excluded.   

Remarkably, the trial court concluded that this disparity doesn’t violate the 

general applicability requirement. The trial court reached this conclusion by 

reasoning that the NYCHRL’s “exemption for religious corporations” is “very 

broad”—larger than the “smaller exception for private organizations” mentioned 

above. (Rec 18.) But even if that construction of the NYCHRL is correct (and it is 

not), this conclusion still contradicts Tandon. There, the Supreme Court held that 
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“[i]t is no answer that a State treats some comparable secular businesses or other 

activities as poorly as or even less favorably than the religious exercise at issue.” 

(141 S Ct at 1296 (emphasis added).) What matters for general applicability is 

whether “any” comparable secular activity is treated “more favorably” than religious 

exercise. (Id. (second emphasis added).) And comparability is determined by “the 

asserted government interest that justifies the regulation at issue.” (Id.) Here, the 

NYCHRL’s interest in nondiscrimination toward specified groups simply does not 

apply to thousands of organizations, some with more members than Yeshiva has 

students. That’s not just “any” comparable secular activity with favorable treatment. 

That’s many. The disparity requires strict scrutiny. (See Tandon, 141 S Ct at 1297-

1298.)  

The trial court also ruled that strict scrutiny could be avoided under Serio, 7 

NY3d 510. But all the trial court claimed with Serio is the general statement that 

Yeshiva has no free-exercise rights against a neutral law of general applicability—

there was no analysis as to whether the NYCHRL actually is generally applicable. 

(Rec 18.) This mere presumption is insufficient, especially as the trial court also 

conceded that the NYCHRL contains exemptions. (Rec 19.)  

Moreover, Serio is out of step with the Supreme Court’s recent explication of the 

free exercise standard. For example, Serio collapsed “neutrality” and “general 

applicability” analysis when subsequent Supreme Court precedent distinguishes 

them. (Compare, e.g., Serio, 7 NY3d at 522 (“To hold that any religious exemption 

that is not all-inclusive renders a statute non-neutral would be to discourage the 

enactment of any such exemption”) with, e.g., Kennedy, 142 S Ct at 2422 (“A 
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government policy will fail the general applicability requirement if it prohibits 

religious conduct while permitting secular conduct that undermines the 

government’s asserted interests in a similar way”) (cleaned up; emphasis added).)  

b. The NYCHRL’s individualized exemptions make it not generally 

applicable. 

Applying the NYCHRL to Yeshiva also is not generally applicable for the 

additional reason that its public accommodations provisions “provid[e] a mechanism 

for individualized exemptions.” (Fulton, 141 S Ct at 1877 (cleaned up).) Section 8-

107(4)(b) of the NYCHRL states that the law “shall not apply, with respect 

to … gender, to places or providers of public accommodation where the commission 

grants an exemption based on bona fide considerations of public policy.” 

(Administrative Code § 8-107(4)(b).) And here, three Counts of Plaintiffs’ four-

Count complaint allege that Yeshiva engaged in “Discrimination on the Basis of 

Gender and Sexual Orientation.” (Rec 72 (Count I); Rec 73 (Count II); Rec 74 

(Count III).)5 Under Fulton, the mere existence of “a system of individual 

exemptions”—even if it has never been used—that is not extended “to cases of 

‘religious hardship’” cannot survive strict scrutiny absent a “compelling reason.” 

(141 S Ct at 1877.) Thus, under the clear terms of Fulton, Section 8-107(4)(b) 

renders the NYCHRL not generally applicable.  

In response, Plaintiffs have argued that this NYCHRL provision “has nothing to 

do with” Yeshiva’s request that it not be forced to violate its Torah values and 

approve a club that intends to send a contrary message on nuanced questions of 

 
5  The fourth count alleges a violation of Plaintiffs’ right to associate around their views on the 

same. (See Rec 74 (Count IV).)   
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religious tenets. (See Doc. 108 at 3.) And the trial court distinguished Fulton 

altogether, merely because it involved “a foster care contract.” (Rec 18.) Neither 

argument is persuasive.  

First, under Fulton, general applicability is lacking in any law if it “invites the 

government to consider the particular reasons for a person’s conduct”—not just 

foster-care contracts. (141 S Ct at 1877 (cleaned up).) As such, the Supreme Court 

cited it as a general applicability principle in Kennedy, which concerned religious 

speech on public campuses. (See 142 S Ct at 2422 (quoting Fulton).) Indeed, the 

Supreme Court and other courts have relied on Fulton in myriad general applicability 

contexts. (See, e.g., Mast v Fillmore County, 141 S Ct 2430 [2021] (remanding 

imposition of gray water regulations on Amish community in light of Fulton); Dahl 

v Bd. of Trustees of Western Michigan Univ., 15 F4th 728, 733-734 [6th Cir 2021] 

(holding, under Fulton, that a system of exempting students from a vaccination 

requirement “on an individual basis” is not generally applicable); Downtown Soup 

Kitchen v Municipality of Anchorage, 2021 WL 5999391, *10 [D. Alaska Dec. 20, 

2021, No. 3:21-cv-155] (holding a homeless shelter is not a public accommodation 

under Fulton).)  

Second, it is no matter that no formal exception was made or asked for here. 

Fulton said that it “misapprehends the issue” to claim that a system of individualized 

exemptions is “irrelevant because the Commissioner has never granted one” like that 

requested by the religious organization. (141 S Ct at 1879.) Rather, “a formal 

mechanism for granting exceptions renders a policy not generally applicable, 

regardless of whether any exceptions have been given, because it invites the 
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government to decide which reasons for not complying with the policy are worthy 

of solicitude.” (Id. (cleaned up).) Here, because the Commission decides whether to 

“grant[] an exemption based on bona fide considerations of public policy,” a formal 

mechanism for granting exemptions undoubtedly exists. (Administrative Code § 8-

107(4)(b).)  

3. Plaintiffs cannot satisfy strict scrutiny. 

Finally, Fulton also explains why the NYCHRL fails strict scrutiny when applied 

to Yeshiva. A law will only survive strict scrutiny against a religious burden if the 

government’s burden on that specific religious exercise is the only way that the law’s 

“interest[] of the highest order” can be achieved. (Fulton, 141 S Ct at 1881.) “Put 

another way, so long as the government can achieve its interests in a manner that 

does not burden religion, it must do so.” (Id. (emphasis added).) The Court further 

held that “broadly formulated interests” like “ensuring equal treatment” do not 

suffice as a sufficiently compelling interest—they must be “properly narrowed” to 

“the asserted harm of granting specific exemptions to particular religious claimants.” 

(Id.) But the NYCHRL’s justifications have never been articulated in that narrow 

way. As such, there is no compelling interest here that justifies “denying an 

exception to [Yeshiva].” (Id.) 

Given the NYCHRL’s pre-existing categorical and individualized exemptions, 

and what the trial court called Yeshiva’s “inherent and integral religious character 

which defines it and sets it apart from other schools and universities of higher 

education” (Rec 15), Plaintiffs offer no basis to conclude that accommodating 

Yeshiva here would upend the NYCHRL’s overall nondiscrimination interest. (See 
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Church of the Lukumi Babalu Aye, Inc. v City of Hialeah, 508 US 520, 547 [1993] 

(compelling interest test not met when law “leaves appreciable damage to that 

supposedly vital interest unprohibited”).) Especially when one of the NYCHRL’s 

intended goals was to protect Jewish identity against American secularism. (See Rec 

1752.) Accordingly, Plaintiffs’ attempt to apply the NYCHRL against Yeshiva fails 

strict scrutiny, and the Free Exercise Clause bars their claims.  

C. The Free Speech and Assembly Clauses bar application of the NYCHRL 

to Yeshiva’s internal religious decisions. 

“[T]he Free Speech Clause provides overlapping protection for expressive 

religious activities.” (Kennedy, 142 S Ct at 2421.) This overlapping protection 

prohibits compelling a religious organization “to be an instrument for fostering 

public adherence to an ideological point of view.” (Wooley v Maynard, 430 US 705, 

715 [1977].) And the Assembly Clause protects the freedom of private 

organizations, including religious organizations, to educate and form the next 

generation according to their particular tradition’s religious vision. (Our Lady, 140 

S Ct at 2055; Thomas v Collins, 323 US 516, 532 [1945].) Yet Plaintiffs seek to use 

the NYCHRL and this Court to force “cultural changes” both at Yeshiva and in the 

Orthodox Jewish community at large. (See, e.g., Rec 91.)  

Such claims do not survive strict scrutiny, for the reasons stated above. (See also 

Hurley v Irish-Am. Gay, Lesbian and Bisexual Group, 515 US 572-573 [1995] 

(forcing a gay club’s participation in private parade would “essentially requir[e] 

petitioners to alter the expressive content of their parade” in violation of Free Speech 

and Assembly Clauses).) Nor is there any basis to conclude that Yeshiva can 
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somehow speak one way (by explaining why a Pride Alliance club is inconsistent 

with its Torah values) but express another view in its actions (by nevertheless 

allowing the club). A court must “give deference [both] to an association’s assertions 

regarding the nature of its expression [and] must also give deference to an 

association’s view of what would impair its expression.” (Boy Scouts of Am. v Dale, 

530 US 640, 653 [2000].) Here, coercing a message from Yeshiva violates the U.S. 

Supreme Court’s promised in Obergefell: “The First Amendment ensures that 

religious organizations … are given proper protection … to teach the principles that 

… continue the family structure they have long revered.” (576 US 644, 679-680 

[2015]; see also Rec 100-101.) Reversal is required and summary judgment should 

be awarded to Yeshiva.  

CONCLUSION 

The trial court’s ruling should be reversed, permanent injunction vacated, and 

summary judgment entered in favor of Yeshiva. 
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