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STATEMENT REGARDING ORAL ARGUMENT 

This case presents important questions about the scope of the First 

Amendment's prohibition on religious discrimination and the district 

court's equitable authority to remedy a First Amendment violation. Thus, 

Young Israel agrees with HART that oral argument would aid the Court 

in resolving this matter. Fed. R. App. P. 34. 
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STATEMENT OF THE ISSUES 

Plaintiff Young Israel is a synagogue that sought to advertise its Cha-

nukah celebration on one of Defendant HART's buses. HART rejected the 

ad based on its policy of prohibiting ads that "primarily promote a reli

gious faith or religious organization." The issues in this appeal are: 

1. Whether the district court correctly held that HART's religious-ad 

ban is viewpoint discriminatory and unreasonable in violation of the Free 

Speech Clause. 

2. Whether HART's religious ad-ban discriminates based on religious 

status in violation of the Free Exercise Clause. 

3. Whether the district court had discretion to enjoin HART's unlaw

ful conduct and prevent its recurrence. 

1 
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STATEMENT OF THE CASE 

I. Introduction 

The Supreme Court has repeatedly held that it is unconstitutional to 

open government property for a wide variety of speech while excluding 

speech that is "religious." But the Hillsborough Area Regional Transit 

Authority does just that. HART accepts advertisements on its property 

on a virtually unlimited array of subjects and viewpoints, but it bans ads 

that "primarily promote a religious faith or religious organization." 

Citing this policy, HART rejected an ad from a local synagogue for its 

annual "Chanukah on Ice" event, deeming it "religious." HART even pro

posed editing out the ad's menorah-the central religious symbol of Cha

nukah-to make the ad "focus" more on "the ice skating." Meanwhile, 

HART accepted numerous ads, without revisions, for comparable organ

izations and events it deemed nonreligious. 

As the district court correctly found, HART's religious-ad ban is fa

cially unconstitutional in multiple respects. 

First, it violates the Free Speech Clause as a form of viewpoint dis

crimination. As the Supreme Court has repeatedly held, religion is not 

only a subject matter, but also a viewpoint; and when the government 

bans speech on "otherwise permissible subjects" because the speech is 

religious- as HART does here- that is "impermissible viewpoint dis

crimination." Good News Club v. Milford Cent. Sch., 533 U.S. 98, 109-12 

(2001); see also Rosenberger v. Rector & Visitors of Univ. of Va., 515 U .S. 

2 
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819 (1995); Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 508 

U.S. 384 (1993). The Third Circuit has already applied these cases to 

strike down another transit authority's religious-ad ban just like HART's. 

See Northeastern Pa. Freethought Soc'y v. County of Lackawanna Transit 

Sys., 938 F.3d 424 (3d Cir. 2019). The district court correctly followed suit 

here. 

Second, HART's religious-ad ban violates the Free Speech Clause be

cause it is not "reasonable in light of the purpose served by the forum." 

Minnesota Voters All. v. Mansky, 138 S.Ct. 1876, 1886 (2018) . To survive 

reasonableness review, speech restrictions must have "objective, worka

ble standards" that prevent inconsistent enforcement. Id. at 1888-91. But 

here, HART admittedly doesn't define "primarily .. . religious," gives no 

guidance on what it means, and has enforced its policy inconsistently. 

That is unconstitutional, regardless of viewpoint discrimination. 

Third, HART's policy violates the Free Exercise Clause. That Clause 

forbids HART from excluding applicants from a government program 

based on their religious status or exercise. Yet that's exactly what HART 

does. 

Finally, having properly found a constitutional violation, the district 

court properly enjoined HART from continuing to deny ads on the same 

unconstitutional basis. District courts have wide discretion in crafting 

the scope of equitable relief, and here, the remedy tracks the violation: 

HART committed viewpoint discrimination by denying ads on the ground 

3 
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that they "primarily promote a religious faith or religious organization"; 

the injunction prevents it from repeating that exact conduct. 

HART's counterarguments are meritless. On viewpoint discrimina

tion, HART doesn't even cite the Supreme Court's decisions in Lamb's 

Chapel, Rosenberger, or Good News Club. Instead, it criticizes the district 

court for not first conducting a "forum" analysis-even though this Court 

has held that "the law is clearly established that the state cannot engage 

in viewpoint discrimination" "even in a non-public forum." Cook v. Gwin

nett Cnty. Sch. Dist. , 414 F.3d 1313, 1321 (11th Cir. 2005) (emphasis 

added). Alternatively, it asks this Court to follow the D.C. Circuit's opin

ion in Archdiocese of Washington v. WMATA, 897 F .3d 314 (D.C. Cir. 

2018), which upheld a religious-ad ban. But that would put this Court on 

the wrong side of a circuit split, based on reasoning rejected by the Third 

Circuit, two D.C. Circuit judges, and controlling Supreme Court prece

dent. 

On the question of reasonableness, HART says its religious-ad ban is 

necessary to avoid "controversy" from "offensive" speech-which is why 

it also bans pornography, profanity, obscenity, and graphic violence. But 

setting aside the unseemly way this classifies religious speech, it is also 

a heckler's veto, which is odious to the First Amendment. And it is un

supported by the record, as HART admits it has no record of disruption, 

vandalism or threatened violence attributable to any ad, religious or oth-

erw1se. 

4 
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Lacking valid points on the merits, HART spends much of its energy 

attacking the scope of the district court's injunction. Yet most of HART's 

arguments mischaracterize the injunction, and thus make no headway in 

showing any abuse of discretion. HART also insists that even ifit engaged 

in unlawful viewpoint discrimination in the past, the district court was 

required to leave HART free to resume the same conduct in the future , 

so long as HART alters its written policy before doing so. To the contrary, 

Supreme Court precedent instructed the district court to both stop the 

unlawful conduct and prevent its recurrence-just as it did. 

* * * 

When a government agency finds itself editing a Jewish synagogue's 

Chanukah advertisement and treating a menorah like pornography, 

that's a sure sign First Amendment problems are afoot. Treating reli

gious symbols as too offensive for public view is deeply contrary to our 

Nation's traditions. See, e.g., American Legion v. American Humanist 

Ass'n, 139 S.Ct. 2067, 2084-85, 2090 (2019). It's also nakedly unconstitu

tional. The Court should affirm. 

5 
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II. Factual Background 

A. Young Israel of Tampa 

Young Israel is an Orthodox Jewish synagogue that has served the 

Tampa area for over 30 years. R.60-2 ,13. Led by Rabbi Uriel Rivkin, 

Young Israel is a spiritual home to many Orthodox Jews who participate 

in its religious services, charitable endeavors, Torah and Hebrew-lan

guage classes, and public celebrations of Jewish holidays like Passover 

and Chanukah. R.60-2 ,l,15-9; R.60-4 at 24-25, 29, 58; R.60-12. 

One of Young Israel's events is "Chanukah on Ice," an annual celebra

tion of Chanukah. R.60-4 at 29; see also id. at 12-19, 25, 54, 77-78; R.60-

13. Chanukah is the Jewish festival commemorating the rededication of 

the Second Temple of Jerusalem after Greek occupation and the miracle 

in which a small jar of consecrated oil, enough to light the Temple lamp 

(or menorah) for only one day, instead lasted for eight. R. 72 at 9; see also 

Kaufmann Kohler, Hanukkah, The Jewish Encyclopedia, 

https://perma.cc/27GD-FPAL. A principal observance of Chanukah in

volves the public lighting of a menorah. R.60-4 at 16. 

Young Israel has held its annual Chanukah on Ice celebration for over 

14 years. R.60-2 at ilil8-9. It is one of the synagogue's largest methods of 

outreach to the broader Tampa community and "a crucial opportunity to 

foster Jewish identity." R.60-2 at ilil7-8. At least 200 people typically at

tend. R.60-4 at 29. The celebration begins with an hour of ice skating 

accompanied by Jewish music and latkes. R.72 at 10. At the center of the 

6 
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celebration is the menorah lighting. R.60-4 at 19-20. Once the menorah 

is lit, Rabbi Rivkin offers blessings, attendees sing Jewish songs, and 

Rabbi Rivkin discusses the Chanukah miracle. R. 72 at 10; see also R.60 

,13; R.60-4 at 28-30; R.64 ,rs. 

For many years, Young Israel advertised Chanukah on Ice on Face

book and in the Jewish press. R.72 at 11; R.60-4 at 34, 154; R.60-12; R.60-

15; 60-13. In 2020, it sought to advertise with HART. Before its cancella

tion due to COVID-19, the celebration was to occur at the AdventHealth 

Center Ice Rink, which is located directly on one HART bus line and near 

another. R. 72 at 11; see also R.60 at il 5. Rabbi Rivkin thought advertising 

on a HART bus would enhance "Jewish pride," "advertise our synagogue," 

"bring our organization to the next level," and send a powerful signal to 

the "many J ews in the Tampa Bay area that are unaffiliated." R.60-4 at 

241, 42, 84-85. 

The ad that Rabbi Rivkin proposed was "essentially the same print ad" 

Young Israel had used in other advertising media for 14 years. R. 72 at 

11; R 60-4 at 105; see also id. at 107-08. The ad features a menorah and 

dreidel-another symbol of Chanukah. It displays the words ''Young Is

rael of Tampa presents 14th Annual Chanukah on Ice," notes the time, 

location, and $5 admission fee, and advertises "Kosher Food," "ice skating 

to Jewish music," and "lighting of a sculpted Grand Ice Menorah." R.1-2 

at 3; see also R.60-5 at 41. It is pictured here: 

7 
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Thursday, Dec. 17 
Eighth Nigh t of Chanukah 

5:45 - 7:45 pm 
Admission of SS.00 
includes skate rental 

To RSVP please call 
813-983-9770 or813-832-3018 

www.youngisraeltampa.org 

As further explained below, HART refused to run Young Israel's ad 

based on its policy of prohibiting ads that "primarily promote a religious 

faith or religious organization." R.1-4 at 5. 

8 
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B. HART's advertising policy 

HART is a government agency that provides public bus and streetcar 

transportation in Hillsborough County. R. 72 at 1; see also R.1 at if 10. 

"[T]o maximize advertising revenues," HART sells advertising space 

on its vehicles, bus shelters, and other property. R.1-1 at 142. In its ad

vertising "Policy Statement," HART says "[t]he advertising accepted is 

intended to be strictly commercial in nature." Id. It also says its "goal" is 

to ensure advertisements are "non-controversial" and "not offensive to 

HART customers and the community." Id. 

To that end, HART's policy lists specific "types of advertising" that 

"are prohibited." R.1-1 at 145-46. These include ads containing "profane 

language, obscene materials," "nudity" or "pornography"; ads containing 

"discriminatory materials and/or messages"; ads containing "an image or 

description of graphic violence"; ads promoting "tobacco" or "alcohol" 

(with some exceptions); "[p]artisan political advertisements"; ads promot

ing "illegal behavior"; ads that are "false," "misleading," or "deceptive"; 

ads promoting "illegal goods or services"; and ads that are "libelous" or 

constitute "infringement of copyright." Id. (§( 4)(a)-(j)). 

In the same list, HART prohibits "[a]dvertisements that primarily pro

mote a religious faith or religious organization." Id. at 146 (§4(e)). This 

prohibition has remained unchanged since the earliest advertising policy 

HART could produce, dated 2008. HART imposes this prohibition be-
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cause it doesn't want to "alienat[e] any riders, potential riders, employ

ees, or advertisers" (R.60-18 at 6) and because religious ads could "be 

deemed either controversial" or "create a bad experience for our custom

ers" "if somebody didn't agree with [it]" or became "upset about it." R.60-

8 at 23. 

These prohibitions apply throughout HART's transit system-no dis

tinction is made between exterior spaces (like bus shelters) and interior 

spaces (like the inside of a bus). R.60-8 at 23; R.60-6 at 62. As HART's 

representative explained, "if the (potential] ad doesn't have any of those 

prohibitions in it, then, yes, it can -- it can run on HART's" system. R.60-

8 at 11-12; see also R.60-6 at 20. 

C. HART's implementation of its advertising policy 

To administer its advertising program, HART hires an "Advertising 

Contractor." R.1-1 at 143. The Contractor receives all advertising re

quests and makes an initial determination of whether an ad complies 

with HART's advertising policy. Id. If a "question or disagreement" arises 

regarding application of HART's policy, it must be "referred" to a HART 

employee. Id. And if the dispute remains unresolved after that referral, 

it can be appealed to HART's CEO. Id. 

In practice, HART accepts a diverse range of ads on various subjects 

from many speakers and viewpoints. See, e.g., R.60-48, R.60-49. It is 

"very rare" for an ad to be denied. R.60-6 at 15. HART's Contractor testi

fied there have "only been a couple instances" in "20 years" in which an 
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ad has "come into question." R.60-6 at 23. Aside from religious ads, HART 

has identified only two such ads-one from People for the Ethical Treat

ment of Animals, which was rejected for not being "commercial," and one 

from the American Freedom Defense Initiative ("AFDI"), which was re

jected for disparaging another group. R.67 at 61-63; R.60-18 at 3. 

HART has run ads espousing a wide range of messages. For example, 

it has run ads declaring "No Human Being Is Illegal" (R.60-25), promot

ing pro-life pregnancy centers (R.60-48 at 111, 130-131, 135-139; see also 

https://perma.cc/U729-RN2T), supporting Black Heritage Month and a 

Hispanic Heritage Month arts competition (R.60-48 at 41, 163-164, 179), 

and extolling the legacy of Rosa Parks (R.60-49 at 61-62). Despite its pro

hibition of ads promoting alcohol, tobacco, or "related activities" (R.1-1 at 

145), HART permits such ads, "case by case," on the Tampa Historic 

Streetcar, id. at 146, and to promote Tampa's Margarita Festival. R.60-

20; see also R.60-8 at 7; R.60-6 at 46; R.60-19. 

HART has similarly run ads promoting a wide variety of nonprofits. 

For example, it ran ads promoting: Ronald McDonald Charities, saying, 

"Joy is one of the best gifts you can give" (R.60-24); Florida Healthy Tran

sitions (a substance-abuse and mental-health nonprofit), saying, "We're 

here to help. You are not alone" (R.60-23); a nonprofit hospital, saying, 

"Treasure your family. Value their care" (R.60-50); United Way and its 
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free tax help, saying, "Hold on to your money" (R.60-41 at 4); and Alco

holics Anonymous, asking riders, "Is Alcohol A Problem? Call Alcoholics 

Anonymous." R.60-40 at 5. 

HART also runs ads promoting various events. For example, it ran an 

ad promoting the Jacksonville music festival (a free event). R.60-49 at 3. 

It promoted the Gasparilla Festival of the Arts, another free event. R.60-

48 at 143. It decorates its buses with Christmas symbols for charitable 

campaigns. R.60-22. And it ran an ad for a "Winter Village" event featur

ing "Ice skating," "Seasonal eats," "Classic Drinks," and "Classic Holiday 

films." R.60-21. 

But religious ads are not permitted. In addition to rejecting Young Is

rael's ad, HART stated that "[f]rom time to time, the Advertising Con

tractor gets telephone calls from churches" seeking to advertise. R.60-18 

at 3. Such ads are "discouraged or rejected based on a potential violation 

of the HART advertising policy." Id. 

HART has also "initially rejected" four ads because they "appeared to 

primarily promote a religious organization." Id. at 3-4. Each time, HART 

reversed course after deciding the ads were not religious. For example, 

HART initially rejected an advertisement from St. Joseph's Hospital af

ter seeing on the hospital's website that it was "[f]ounded as a mission by 

the Franciscan Sisters of Allegany." R. 72 at 37 (citing R.60-38 & R.60-

37). But HART later agreed to accept the ad after St. Joseph's agreed to 

use the secular nam·e of its parent company, "Baycare." R. 72 at 37 (citing 
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R.60-38 & R.60-37). Similarly, HART initially rejected an ad from St. Leo 

University because it is religious (R.60-18 at 2); it is '"the oldest Catholic 

institution of higher education in Florida' and was 'established in 1889 

by the Order of Saint Benedict of Florida."' R. 72 at 37 n. 7. But HART 

later reversed course after concluding that St. Leo is an "'institution of 

higher learning, not a religious organization."' Id. (quoting R.60-18 at 2); 

see also R.60-37. 

Likewise, HART initially rejected ads from the Council on American

Islamic Relations ("CAIR") featuring Muslim individuals discussing the 

meaning of the term "Jihad." R.60-27. After reviewing CAIR's website, 

HART believed "that 'Jihad' meant holy war and primarily promoted the 

Islamic religion." R.60-18 at 3; R.60-28; R.60-11 at 370-71; see also R.60-

29; R.60-30. But several HART Board members protested this decision as 

a First Amendment problem. One Board Member identified an incon

sistency in running ads from Catholic institutions but not CAIR. See 

R.60-30; R.60-31 at 7-8. Another wondered if the religious-ad ban would 

prohibit Martin Luther King, Jr. , and the Southern Christian Leadership 

Conference from running an ad with HART. See R.60-26 at 46; see also 

R.60-31 at 7-8. Another said that "our policy is very vague, it's unconsti

tutionally vague." R.60-26 at 44. After CAIR proposed a modified ad and 

argued that it was a civil-rights organization, not a religious group, 
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HART agreed to accept the ad, which ran without incident. R.60-30; R.60-

31; R.60-32; R.60-34. 1 

After CAIR's ad ran, another organization, AFDI, sought to run ads 

critical of CAIR and Islam. R.67-5. HART rejected these ads based on its 

prohibition on any ad that "demeans or disparages an individual or 

group." R.67 at 13. 

After the CAIR reversal, HART's General Counsel proposed revisions 

to the policy. R.60-33 at 7; R.60-35 at 2. The purpose of these revisions, 

as described by HART's General Counsel, was to "keep the tenor of the 

existing policy intact," while "strengthening our supporting rationale" 

and "allow[ing] most of the advertising we have historically received." 

R.57-7 at 1 (memo from HART general counsel). The revisions made mi

nor changes to the definition of "Public Service Announcements" and pro

cess for reviewing ads. R.67-2 at 12, 14 (redline of changes). But the ban 

on religious ads and the statement that ads are "intended to be strictly 

1 HART says, without citation, that the CAIR ad caused "significant 
backlash from members of the community." Br.4. In the district court, 
HART made the same assertion, citing five emails it received over the 
course of five months. R.57-1 at 111; see R.57-5 at 17-25. But only two 
emails indicate that the sender has any connection to the Tampa commu
nity. Id. at 17, 20-24. All are polite. And all are dated before any CAIR ad 
ever ran. Id. at 17-25; R.67-3 at 2 (ad dates). By contrast, in its interrog
atory answers, HART admitted it has no record of disruption, vandalism, 
or threatened violence attributable to the CAIR ad (or any other). R.60-
18 at 4-5. 
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commercial"-both of which long predated CAIR's ads-remained un

changed. R.67-2 at 11, 14-16. 

HART has never created any "guidance documents, advisory opinions, 

or other material" to help interpret the advertising policy or its ban on 

religious ads. R. 72 at 8 (citing deposition testimony from HART's corpo

rate representative and Advertising Contractor). Although one HART of

ficial said it is "not part of the practice" to review organizational websites 

to determine if an ad is primarily religious (R.60-8 at 26), it did so for St. 

Joseph's and CAIR, and HART's Advertising Contractor said she might 

do so, depending on "[w]hat was going on with my day." R.60-6 at 76. All 

agreed that application of the policy is "fact-specific" (R.60-18 at 6), re

quiring "case by case" "judgment calls" that can only be made after 

"see[ing] the ads." R.60-8 at 10. Some officials have more experience and 

a "good eye." Id. at 10. But "different people in the same roles have dif

ferent methodologies ." Id. at 27. 

HART's corporate representative said "[n]othing" would prohibit 

Macy's from running "a holiday-based ad" with the slogan "Perfect Gift 

Sale." R.60-8 at 13. But if a church ran a promotional ad saying "Find the 

Perfect Gift," that "would fall into the primarily promoting a religious 

organization" prohibition. Id. HART's Advertising Contractor explained 

that the difference between the Macy's ad and the Young Israel ad was 

that the Young Israel ad "clearly had [a] lot of religious wording and im

agery, whereas [the Macy's ad] has Christmas gifts. This is neutral." 
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R.60-6 at 26. Similarly, HART's Contractor testified that an ad with just 

Easter eggs could be approved because it's "possible" that Easter has a 

secular half. Id. at 82. But if the ad was just for "Easter," which is a reli

gious holiday, the ad would "[m]aybe" require a discussion with the ad

vertiser. Id. at 83. 

Application of the policy also varies depending on whether HART offi

cials understand the ad's content as religious. For example, HART's Con

tractor testified that an ad featuring an image of Jesus Christ would re

quire additional scrutiny, because the Contractor knows "Jesus Christ is 

associated with religion." R.60-6 at 77. But if she "didn't know that," she 

"probably wouldn't have a conversation, and [she] would just submit it to 

HART." Id. at 78. Similarly, HART's corporate representative testified 

that he would have no problem with an ad urging people to read The Book 

of Mormon, because "I just don't know what it is. I can't make a determi

nation if it's a religious book or not. To me, it's an ad about selling a book." 

R.60-8 at 33. Whether an ad or symbol is viewed as "religious" depends 

on the "life or, you know, experience" of the reviewer. Id. at 21. 

D. HART's rejection of Young Israel's ad 

Young Israel submitted its Chanukah on Ice advertisement to HART 

on October 30, 2020, requesting that it run in late November through 

December, the period leading up to Chanukah. R.72 at 11. On November 

2, HART's Contractor replied: "unfortunately we cannot assist. HART 
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does not allow religious affiliation advertising, as well as banning adult, 

alcohol, tobacco, and political ads." R.1-3. 

Young Israel appealed to HART's interim CEO. R.1-4; R.60-43; R.60-

44; R.60-47. HART's interim CEO, legal counsel, and communications 

manager "concluded that, 'based off ... legal counsel's knowledge of what 

the menorah meant,' the ad was primarily focused on a 'religious-based 

icon' and therefore violated HART's advertising policy." R.72 at 13 (citing 

R.60-8 at 20-21, 25). 

HART's corporate representative testified that while he would "as

sume[]" the word "Chanukah" is "a religious term" (although "I'm not a 

hundred percent sure") he thought a different version of the ad might be 

able to "work within [our] parameters" if the "focus [of the ad] stays to

wards the ice skating." R. 72 at 13; R.60-8 at 22. A few weeks later, he 

emailed Rabbi Rivkin with "suggested edits." R. 72 at 13. These edits con

sisted of "removing the picture of the menorah and all uses of the word 

'menorah."' Id. (citing R.1-7); see also R.60-45 at 4. HART's representa

tive later testified that the dreidel would have been removed, too, if 

HART had known more about Judaism. R.60-10 at 6-7, 9. 

Rabbi Rivkin replied, stating that "the lighting of the menorah is a 

central aspect of the Orthodox Jewish celebration of Chanukah"; thus, 

HART's suggested edits "are both offensive and not possible to make." 

R.60-46; see also R.60-4 at 131. He asked instead "if HART will accept 
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the ad as originally designed." R.60-46. In response, HART's CEO stated 

"your appeal ... has been denied." R.60-47. 

III. Procedural History 

Young Israel filed this lawsuit on February 5, 2021. R.1. The com

plaint asserted that HART's religious-ad ban was (inter alia) viewpoint 

discriminatory and unreasonable in violation of the First Amendment's 

Free Speech Clause, and a form of religious-status discrimination in vio

lation of the Free Exercise Clause. R.1; see also R. 72 at 14. 

Summary judgment. After discovery, the parties cross-moved for 

summary judgment. R.72 at 14 (citing R.60 & R.63). On January 26, 

2022, the district court denied HART's motion for summary judgment 

and granted Young Israel's, concluding that "HART's Advertising Policy, 

both on its face and in its application to [Young Israel], is a denial of 

Young Israel's right to free speech under the First Amendment." R. 72 at 

30. 

As the court explained, "'even in a non-public forum,' as HART claims 

its property to be, 'the law is clearly established that the state cannot 

engage in viewpoint discrimination."' Id. at 19 (quoting Cook v. Gwinnett 

Cnty. Sch. Dist., 414 F.3d 1313, 1321 (11th Cir. 2005)). Here, HART al

lows numerous nonreligious organizations to advertise their "existence, 

identity, and outreach," but it bars religious organizations from doing the 

same. Id. at 27-28. This constituted "viewpoint discrimination" under "a 

trilogy" of binding Supreme Court precedent. Id. at 27 & 20. 
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The district court also held that HART's religious-ad ban was inde

pendently unconstitutional because it is not "reasonable in light of the 

purposes of the forum" under Mansky. Id. at 30-31. Specifically, HART's 

ban lacked "objective, workable standards" and resulted in "inconsistent 

and haphazard" enforcement. Id. at 33, 38 (quoting Mansky, 138 S.Ct. at 

1891). And having found HART's policy unconstitutional under the Free 

Speech Clause, the court declined to address HART's free-exercise claim. 

R.72 at 39. 

Permanent injunction. After granting summary judgment, the dis

trict court directed the parties to "submit proposed joint language for 

[Young Israel's] declaratory judgment and permanent injunction." Id. 

The parties agreed on the language for declaratory relief. R. 7 4. They 

also agreed that ''Young Israel has succeeded on the merits," that Young 

Israel "has also shown irreparable injury in relation to [its] claims," and 

that "injunctive relief is in the public interest and supported by the equi

ties." R. 7 4 at 7 i15. Thus, they agreed that ''Young Israel is entitled to 

injunctive relief against HART's unconstitutional conduct." Id. 

They also agreed that the district court should enjoin HART, "on a 

permanent basis, from rejecting any advertisement on the ground that 

the advertisement primarily promotes a religious faith or religious or

ganization." Id. at 7-8 i-fi15-6. But they disagreed on whether the injunc

tion should bar HART from engaging in this conduct only under its cur

rent advertising policy, or also under future policies. HART argued for 
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the former (R.80 at 4), proposing language barring religious-viewpoint 

discrimination only "under Section 4(e) of its Advertising Policy effective 

as of December 2, 2013." Id. at 2. As HART's counsel explained: '"HART's 

board may want to take another crack at an advertising policy that re

stricts advertisements, including religious advertisements."' R.81 at 3. 

Young Israel argued for the latter, proposing language barring religious

viewpoint discrimination "under Section 4(e) of its Advertising Policy ef

fective as of December 2, 2013, or otherwise." R. 7 4 at 8 ,-r 5 (emphasis 

added). 

After a hearing R.88 (transcript), the district court entered a perma

nent injunction. R.86 & R.87. Like the injunction HART proposed (R.74), 

the district court prohibited HART "from rejecting any advertisement on 

the ground that the advertisement primarily promotes a religious faith 

or religious organization." R.86 at 1; R.87 at 2-3; cf. R.74 at 8 ,-r6 (HART 

proposal). Unlike HART's proposal, however, the district court did not tie 

the injunction to one policy, but to HART's conduct- prohibiting reli

gious-viewpoint discrimination "whether under Section 4(e) of its Adver

tising Policy effective as of December 2, 2013, or in any future advertising 

policy that HART might adopt or implement." R.87 at 3 (emphasis added). 

The court explained that this language was "tailored to fit the violation" 

and was required under United States v. Paradise, 480 U .S. 149, 183 

(1987), which instructs courts to "render a decree which will ... eliminate 
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the discriminatory effects of the past as well as bar like discrimination in 

the future." R.86 at 2. 

IV. Standard of Review 

This Court reviews a district court's grant of summary judgment "de 

nova, applying the same legal standards used by the district court." Felts 

v. Wells Fargo Bank, N .A., 893 F.3d 1305, 1311 (11th Cir. 2018). 

The scope of a permanent injunction is reviewed for abuse of discre

tion. U.S. Commodity Futures Trading Comm'n v. S. Tr. Metals, Inc., 894 

F.3d 1313, 1322 (11th Cir. 2018). 

SUMMARY OF ARGUMENT 

HART's religious-ad ban is unconstitutional on multiple, independent 

grounds, and the district court's injunction should be affirmed. 

I.A. First, HART's policy violates the Free Speech Clause because it is 

viewpoint discriminatory. HART allows a wide variety of nonreligious or

ganizations to advertise themselves and their events, but bans compara

ble ads for religious organizations and events. Under the Supreme 

Court's decisions in Lamb's Chapel, Rosenberger, and Good News Club, 

that is viewpoint discrimination. HART neither cites nor distinguishes 

these cases. And the Third Circuit properly applied them in Freethought 

to invalidate a religious-ad ban just like HART's. 

I.B. Second, even if HART's ban were viewpoint-neutral, it violates 

the Free Speech Clause by being unreasonable. Under Supreme Court 
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precedent, reasonableness requires that speech restrictions have "objec

tive, workable standards" preventing "inconsistent enforcement." Man

sky, 138 S.Ct. at 1888-91. Here, HART has the opposite: HART admits it 

has no written standards; "different people in the same roles have differ

ent methodologies"; and its results are all over the map: Christmas gifts 

are "neutral," but a menorah is religious; Easter eggs are okay, but the 

word "Easter" might not be; St. Leo can use its religious name, but St. 

Joseph's can't; and a menorah is out, but a dreidel stays-just because 

HART doesn't know what it is. 

II. Third, HART's ban violates the Free Exercise Clause because non

religious groups can promote themselves, but Young Israel can't-solely 

because it is "religious." Such discrimination based on "religious status" 

is unconstitutional under multiple Supreme Court cases. 

III. Finally, having found that HART engaged in unconstitutional 

viewpoint discrimination, the district court properly enjoined HART from 

continuing to engage in the exact same unconstitutional conduct. Such 

an injunction not only was not an abuse of discretion-it was required by 

basic principles of remedies law and controlling precedent. 

ARGUMENT 

I. HART's ban on religious ads violates the Free Speech Clause. 

The district court correctly held that HART's ban on religious ads vio-

lates the Free Speech Clause for two independent reasons: (a) it discrim-
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inates based on religious viewpoint; and (b) it is not reasonable consider

ing the purpose of the forum. Either defect requires judgment for Young 

Israel. Both are present here. 

A. HART's ban on religious ads is viewpoint discriminatory. 

The Supreme Court has long held that when the government regulates 

private speech, "it may not exclude speech based on 'religious viewpoint."' 

Shurtleff v. City of Boston, 142 S.Ct. 1583, 1593 (2022) (quoting Good 

News Club, 533 U.S. at 112). Doing so "constitutes impermissible view

point discrimination," id. , which is "presumptively unconstitutional." 

Rosenberger, 515 U.S. at 830; see also Cook, 414 F.3d at 1321 ("the law is 

clearly established that the state cannot engage in viewpoint discrimina

tion"). 

Here, HART accepts ads from speakers covering an almost unlimited 

array of subjects and viewpoints. But it bans ads that "primarily promote 

a religious faith or religious organization." R.1-1 at 146 ((4)(e)). As the 

district court rightly held, this is viewpoint discrimination under control

ling Supreme Court precedent. This conclusion is confirmed by the deci

sions of multiple circuits, including this one. And HART's counterargu

ments are meritless. 

1. HART's advertising policy is unconstitutional under 
binding Supreme Court precedent. 

A trilogy of Supreme Court cases expounds the First Amendment's ban 

on religious viewpoint discrimination: Lamb's Chapel, Rosenberger, and 
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Good News Club. Any one of these cases would be dispositive here; taken 

together, they are overwhelming. 

Start with Lamb's Chapel. There, a school district allowed after-hours 

use of its facilities for "social, civic, or recreational" purposes, but not "re

ligious purposes." 508 U.S. at 387. On that basis, it denied the use of its 

facilities to a church that wanted to show a film series on family values. 

Id. at 394. The government claimed that allowing its facilities to be used 

for "proselytizing" "would lead to threats of public unrest and even vio

lence." Id. at 395. It also claimed its ban was "a permissible subject-mat

ter exclusion rather than a denial based on viewpoint." Id. at 396. The 

Supreme Court disagreed, holding that a film series about family values 

was "a subject otherwise permissible" under the government's policy; so 

rejecting a film "dealing with the subject matter from a religious stand

point" "discriminates on the basis of viewpoint." Id. at 393-94. 

Next came Rosenberger. There, a state university subsidized the costs 

of some student publications while excluding those that "primarily pro

mote[d] or manifest[ed] a particular belie[fJ in or about a deity or an ul

timate reality." 515 U .S. at 822-23. The government claimed this limita

tion sounded in "content, not viewpoint." Id. at 830; see also id. at 896 

(Souter, J., dissenting) (similar). The Court again disagreed. "Religion," 

it explained, "may be a vast area of inquiry, but it also provides, as it did 

here, a specific premise, a perspective, a standpoint from which a variety 

of subjects may be discussed and considered." Id. at 831. Thus, excluding 
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publications that "primarily promote .. . a particular [religious] belief' 

was unconstitutional viewpoint discrimination. Id. 825, 829-32. 

The Supreme Court reiterated these principles in Good News Club. 

There, the government permitted after-hours use of public-school facili

ties for various purposes, but prohibited use "by any individual or organ

ization for religious purposes"-including by a Christian club that 

wanted to teach Bible lessons. 533 U.S. at 102-03. The lower courts up

held this restriction as a permissible limit on "subject matter," not view

point discrimination. Id. at 111. Once again, the Supreme Court disa

greed. The Court held that speech that is "'quintessentially religious' or 

'decidedly religious in nature"' may still constitute a distinct viewpoint 

on seemingly secular subjects. Id. at 111. Thus, because the group sought 

to "address a subject otherwise permitted under the rule"-namely, "the 

teaching of morals and character" from a religious perspective-exclud

ing it because it was religious was "viewpoint discriminatory." Id. at 107-

09; see also id. at 112 n.4. 

As the district court held, this "prevailing Supreme Court caselaw" re

quires the same conclusion here: "HART's Advertising policy constitutes 

viewpoint discrimination." R. 72 at 25-26. HART's religious-ad ban is in

distinguishable from the ban in Rosenberger. Compare R.1-1 at 146 ("pri

marily promote a religious faith or organization") with 515 U.S. at 825 

("primarily promotes ... a particular belie[£] in or about a deity"). And as 

in Lamb's Chapel and Good News Club, HART prohibits Young Israel 
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from promoting its existence or its event-which is a "subject otherwise 

permissible" in the forum, Lamb's Chapel, 508 U.S. at 394-simply be

cause it proposes to do so in a "quintessentially religious" way, using a 

menorah, Good News Club, 533 U.S. at 111. R.72 at 27 ("no difference"). 

For example, HART permits ads promoting various secular nonprofits, 

like United Way, Ronald McDonald Charities, and Alcoholics Anony

mous, but an ad promoting a church or synagogue is prohibited. Supra 

pp.11-12. HART's representative testified that an ad from Macy's with 

the slogan "Find the Perfect Gift" would be permitted, but an ad promot

ing a church with the same slogan would be prohibited. R.60-8 at 13. And 

as the district court noted, "HART allowed advertisements for a secular 

holiday event with ice skating and seasonal food, but it disallowed an ice

skating event with seasonal food that was in celebration of Chanukah." 

R. 72 at 26 (citing R.60-21 (Winter Village advertisements)). Thus, it is 

"quite clear that [HART] engaged in viewpoint discrimination." Good 

News Club , 533 U.S. at 109. 

HART doesn't even cite Lamb's Chapel, Rosenberger, or Good News 

Club, much less try to distinguish them. Cf Br.22-34. That is because it 

cannot. 

And since the district court issued its decision, the Supreme Court has 

only piled on even more precedent forbidding HART's style of viewpoint 

discrimination. In Shurtleff v. City of Boston, the Court unanimously 

struck down Boston's practice of allowing a variety of flags to fly in front 
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of City Hall, while excluding a Christian flag because it "promoted a spe

cific religion." 142 S.Ct. at 1593 (cleaned up). Citing Rosenberger and 

Good News Club, the Court held that excluding a religious flag because 

it "promoted a specific religion" "discriminated based on religious view

point and violated the Free Speech Clause." Id. So too here. This "finding 

of viewpoint bias end[s] the matter." Iancu u. Brunetti, 139 S.Ct. 2294, 

2302 (2019).2 

2. Multiple circuits, including this one, are in accord. 

Multiple circuits, including this one, have applied Lamb's Chapel, Ros-

enberger, and Good News Club to ban religious viewpoint discrimination 

like HART's. 

The Third Circuit's decision in Freethought is directly on point. R. 72 

at 24-27 (discussing Freethought). There, a public transit system adopted 

an advertising policy that, like HART's, allowed a wide range of ads, but 

prohibited a list of ads it thought "could upset [transit] riders." 938 F.3d 

at 429. That list, like HART's, included ads containing obscenity or por-

2 This Court has suggested, though not yet held, that viewpoint discrim
ination is "unconstitutional per se" and cannot be justified even under 
"heightened scrutiny." Otto v. City of Boca Raton, 981 F.3d 854, 864, 870 
n.12 (11th Cir. 2020). In any event, HART never offered any argument, 
either in the district court or in its opening brief, that its ban on religious 
ads could satisfy strict scrutiny. Nor could it. See R.60 at 17-18 (explain
ing why HART's ban would fail strict scrutiny); Chabad-Lubavitch of 
Georgia v. Miller, 5 F .3d 1383 (11th Cir. 1993) (en bane) (exclusion of a 
menorah from the Georgia Capitol Rotunda failed strict scrutiny). 
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nography, promoting violence or illegal conduct, promoting tobacco or al

cohol, addressing political parties or candidates, or containing defama

tion or copyright infringement. Id. at 448-49 (Cowen, J., dissenting) . And 

that list, like HART's, included a ban on religious ads-specifically, ads 

that "promote the existence or non-existence of a supreme deity," "pro

mote, criticize or attack ... religious beliefs or lack of religious beliefs," or 

"are otherwise religious in nature." Id. at 430. Based on this policy, the 

transit authority rejected an ad from an atheist association that stated 

'"Atheists,' and included [its] web address." Id. at 429. 

Relying on Lamb's Chapel, Rosenberger, and Good News Club, the 

Third Circuit struck down the policy as unconstitutional viewpoint dis

crimination. As the Court explained, although "[d]istinguishing subject 

matter from viewpoint can be difficult," "our task here is greatly simpli

fied by a trilogy of Supreme Court decisions each addressing blanket bans 

on religious messages and each concluding that such bans constitute im

permissible viewpoint discrimination." Id. at 432. Applying those cases, 

the court reasoned that the atheists' ad sought to communicate a message 

of "organizational existence, identity, and outreach," which was "a sub

ject to which the forum is otherwise open." Id. at 435. Thus, by excluding 

their message because of the religious "character of their speech," the 

transit authority had engaged in facially unconstitutional "viewpoint dis

crimination." Id. at 434-35. 
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As the district court correctly held, Freethought is on all fours with 

this case. R. 72 at 19, 25. Like the transit authority there, HART has al

lowed numerous messages of "organizational existence, identity, and out

reach." R. 72 at 27-28. But it rejected Young Israel's message of organiza

tional existence, identity, and outreach because of its religious character. 

That is viewpoint discrimination. 

Freethought followed the Second Circuit's decision in Byrne v. 

Rutledge, 623 F.3d 46 (2d Cir. 2010), which is also instructive. There, the 

State of Vermont allowed motorists, for a fee, to select a "vanity license 

plate" with various combinations of up to seven letters or numbers. Id. at 

49. But it prohibited messages that could be "controversial," including 

any messages that "refer, in any language," to "religion" or a "deity." Id. 

at 50 & n.1. Relying on Lamb's Chapel, Rosenberger, and Good News 

Club, the Second Circuit struck down this prohibition as "facially imper

missible viewpoint discrimination." Id. at 59. As the court explained, 

"Vermont freely permit[ted] motorists to use vanity plates for expression 

on a wide variety of subjects," including "a motorist's personal philoso

phy, beliefs, and values." Id. at 56-57. By allowing secular messages on 

those subjects, but rejecting "religious views on the same subjects," Ver

mont engaged in viewpoint discrimination. Id. So too here. 

Nor has this Court hesitated to strike down similar restrictions on re

ligious speech. In Chabad-Lubavitch of Georgia, the State of Georgia had 

allowed various "cultural, educational, historical, and religious events to 
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take place" in its Capitol Rotunda. 5 F.3d at 1386-87. But it declined a 

Jewish organization's request to light a "fifteen-foot tall, stainless steel 

menorah" during Chanukah, claiming that "it must exclude [the meno

rah] display to avoid an Establishment Clause violation." Id. at 1385, 

1388. Citing Lamb's Chapel, this Court, en bane, unanimously held that 

exclusion of the menorah, "based solely upon the religious content of [the] 

speech," violated the Free Speech Clause and was not justified by the 

Establishment Clause. Id. at 1387-88, 1392-93. And if Georgia cannot 

justify excluding a fifteen-foot-tall lighted menorah from the middle of its 

Capitol Rotunda, it is hard to see how HART can justify excluding a small 

picture of a menorah, in an advertisement about an ice-skating event, 

from the back of a bus. 

3. HART's counterarguments are meritless. 

In response, HART offers less than two pages of argument on the cen-

tral issue of viewpoint discrimination. Br.29-31. It never mentions 

Lamb's Chapel, Rosenberger, or Good News Club-even though the dis

trict court rested its decision on them. R. 72 at 18-30. And the three coun

terarguments HART does offer are meritless. 

First, HART claims the district court "gave short shrift" to conducting 

a "forum analysis"-i.e., defining whether HART's advertising space is a 

public forum, limited public forum, or nonpublic forum. Br.8, 10-11, 19, 

22-27, 29-31. According to HART, "defining the forum" is the "critical first 

step" of the analysis; and once HART's buses are defined as a "nonpublic 
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forum," HART has "considerable discretion" to ban religious ads. Br.23-

24, 29. 

But this misstates the law. As this Court has explained, "even in a 

non-public forum, the law is clearly established that the state cannot en

gage in viewpoint discrimination." Cook, 414 F.3d at 1321 (emphasis 

added). Thus, if viewpoint discrimination is present, "the type of forum 

sheds no light on" the analysis. Freethought, 938 F.3d at 436. 

That is why the Supreme Court did not conduct forum analysis in 

Lamb's Chapel, Rosenberger, or Good News Club. In Lamb's Chapel, it 

said it "need not rule on this [forum] issue," because the "critical ques

tion" was viewpoint discrimination. 508 U.S. at 391-93. In Rosenberger, 

it simply assumed a "limited forum" and proceeded to evaluate "view

point discrimination." 515 U.S. at 829-31. And in Good News Club , it 

again said "we need not resolve the [forum] issue," because even in a "lim

ited" forum, the state "must not discriminate against speech on the basis 

of viewpoint." 533 U.S. at 106-07. The district court properly followed 

these cases, because "no matter what kind of property is at issue, view

point discrimination is out of bounds." R. 72 at 19 (quoting Freethought, 

938 F.3d at 432). Thus, HART's forum fixation is irrelevant. 

If the Court were to indulge the fixation, it should find HART's ad 

space to be a designated public forum. In Christ's Bride Ministries, Inc. 

v. SEPTA, the Third Circuit held that a transit system's advertising 
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space was a designated public forum because it sought to "generat[e] rev

enues through the sale of ad space," excluded "only a very narrow cate

gory of ads," and in "practice" accepted a "virtually unlimited" variety of 

ads. 148 F.3d 242, 252 (3d Cir. 1998); see also Planned Parenthood 

Ass'n/Chi. Area v. CTA, 767 F.2d 1225, 1232 (7th Cir. 1985) ("laissez

faire policy" and enforcement rendered forum public). 

The same is true here: HART's stated "objective in selling advertising" 

is "to maximize advertising revenues" R.1-1 at 142; it excludes only a 

narrow category of ads it deems objectionable; and access in practice has 

been virtually unlimited, with HART identifying only two ads (besides 

religious ads) ever denied. R.60-18 at 3-4. Cf. Uptown Pawn & Jewelry, 

Inc. v. City of Hollywood, 337 F .3d 1275, 1279 (11th Cir. 2003) ("City 

ha[d] never accepted 'virtually all types of advertising."'); see also Am. 

Freedom Def. Initiative v. King County, 136 S.Ct. 1022, 1023 (2016) 

(Thomas, J., dissenting from denial of certiorari) (collecting cases and 

noting that "courts of appeals are divided on what type of forum [transit 

advertising] creates"). 

Alternatively, HART claims its ban on religious ads "reasonably pro

hibits religious content, not religious viewpoints." Br.30-31. Although 

HART doesn't spell out this argument, it appears to be a request to follow 

the D.C. Circuit's reasoning in Archdiocese of Washington v. WMATA, 
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which upheld a religious-ad ban by characterizing it as a permissible "ex

clusion of religion as a subject matter," not an exclusion based on "reli

gious viewpoint." 897 F.3d at 332-33. 

But doing so would put this Court on the wrong side of a circuit split. 

As the Third Circuit explained in Freethought, and as the district court 

explained here, Archdiocese cannot be squared with controlling Supreme 

Court precedent. Indeed, Archdiocese mirrors the Rosenberger dissent. 

There, Justice Souter argued that excluding speech that "primarily pro

motes or manifests a particular [religious] belief' was permissible be

cause it excluded "the entire subject matter" of religion, not religious 

"viewpoints." 515 U.S. at 896 (dissenting). But the Rosenberger majority 

rejected this precise argument. As the Court explained, while religion is 

of course a subject matter, it is also a "vast area of inquiry" that provides 

"a specific premise, a perspective, [or] a standpoint from which a variety 

of subjects may be discussed and considered." Id. at 831. Thus, excluding 

the entire "subject matter" of religion also excluded the expression of re

ligious viewpoints on "subjects [that] were otherwise within the approved 

category of publications." Id. That was "viewpoint discrimination." Id. 

The same analysis applies here. And that is why the Third Circuit and 

the district court correctly rejected Archdiocese. 938 F .3d at 436 (Archdi

ocese "echoes the protestations of the Rosenberger dissent, not the rea

soning of the majority"); R. 72 at 25 (Freethought ''better conforms to the 
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prevailing Supreme Court caselaw on the issue of religious viewpoint dis

crimination."). When "[t]he Supreme Court precedent is clear," this Court 

"must follow it, notwithstanding any cases to the contrary decided in 

other circuits." Alamo Rent-A-Car, Inc. v. Sarasota-Manatee Airport 

Auth., 906 F.2d 516, 521 (11th Cir. 1990). 

Not surprisingly, multiple judges have criticized Archdiocese and 

called for its reversal. On the D.C. Circuit, Judges Griffith and Katsas 

said Archdiocese "conflicts with Supreme Court precedent." 910 F .3d 

1248, 1249, 1252 (D.C. Cir. 2018) (Griffith, J., dissenting from denial of 

rehearing en bane). And Justices Gorsuch and Thomas explained that 

certiorari was inappropriate only "[b]ecause the full Court is unable to 

hear this case" due to Justice Kavanaugh's recusal. Archdiocese of Wash. 

v. Wlv.lATA, 140 S.Ct. 1198, 1199 (2020) (statement of Gorsuch, J., deny

ing certiorari) .3 "But for that complication, ... our intervention and rever

sal would be warranted," because "this Court has already rejected no

religious-speech policies materially identical to WMATA's on no fewer 

than three occasions." Id. (citing Lamb's Chapel, Rosenberger, and Good 

3 Justice Kavanaugh "was a member of the [D.C. Circuit] panel at the 
time the case was argued." Archdiocese, 897 F.3d at 1250 n.1. Though he 
did not participate in the opinion, at oral argument he called the reli
gious-ad ban "pure discrimination." Oral Argument at 1:01:01, Archdio
cese of Washington v. Wlv.lATA, 897 F .3d 314 (2018) (No. 17-7171), 
https://perma.cc/DCR9-NUAJ. 
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News Club). And calling such a policy a restriction on "religion as a sub

ject rather than discriminat[ion] between religious and nonreligious 

viewpoints" simply "rests on a misunderstanding of Rosenberger." Id. 

Quite so. 

Finally, HART claims that if its religious-ad ban is viewpoint discrim

ination, then it "may NEVER prohibit religious content" in any way. 

Br.23. In the district court, HART even fretted that it would be unable to 

impose "any restriction of any kind - ever," and would have to accept ads 

from "terrorist organization[s]." R.64 at 19. 

But this is a strawman. HART can, of course, reject any ad- religious 

or not-if it violates one of HART's other legitimate prohibitions. See, e.g., 

R.1-1 at 146 (§810.10(4)(g)-(j)). And it can further "minimize religious 

speech incidentally by reasonably limiting a forum like bus advertise

ment space to subjects where religious views are unlikely or rare." Arch

diocese, 140 S.Ct. at 1199 (statement of Gorsuch, J). Many transit sys

tems operate under this same legal framework just fine-without any 

religion ban, and without any influx of terrorism ads. R.69 at 6 n.,3 (col

lecting a non-exhaustive list of examples from Portland, Pittsburg, Phil

adelphia, and Anchorage). 

What HART can't do is allow the discussion of a wide variety of sub

jects, but "silence religious views." 140 S.Ct. at 1199. And it especially 

can't silence those views based solely on a generalized fear of "alienating" 
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listeners. R.60-18 at 5; R.60-8 at 23. As in Lamb's Chapel, there is "noth

ing in the record to support" fears of "public unrest" or "violence." 508 

U.S. at 396; see R.60-18 at 4-5 (no record of disruption); R.60-8 at 23. But 

even if there were, that would be "difficult to defend as a reason to deny 

the presentation of a religious point of view," 508 U.S. at 396, because it 

is simply a "heckler's veto"-which doesn't justify suppression of religious 

speech. Good News Club, 533 U.S. at 119. 

* * * 

HART's advertising policy expressly classifies religion as an "offen

sive" category of speech- along with obscenity, nudity, pornography, vi

olence, discrimination, libel, and falsehood. R.1-1 at 145-46. That can't be 

squared with the First Amendment's elevated treatment of religious 

speech. And it can't be squared with Lamb's Chapel, Rosenberger, or Good 

News Club. The district court should be affirmed. 

B. HART's ban on religious ads is not reasonable in light of 
the purpose of the forum. 

Even if HART's religious-ad ban were viewpoint neutral- and it 

isn't-it still must be "reasonable in light of the purpose served by the 

forum." Mansky, 138 S.Ct. at 1886. This requirement applies even as

suming HART's advertising space is a "nonpublic forum ." Id. And as the 

district court rightly held, HART has not satisfied that requirement here. 

R.72 at 30-31. 
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1. Reasonableness requires the government to "articulate some sensi

ble basis for distinguishing what may come in [the forum] from what 

must stay out." Mansky, 138 S.Ct. at 1888. It requires "objective, worka

ble standards." Id. at 1891. And it requires safeguards against "haphaz

ard and arbitrary enforcement." Cambridge Christian Sch. Inc. v. 

FHSAA, 942 F.3d 1215, 1243 (11th Cir. 2019). 

Mansky is illustrative. There, Minnesota law prohibited the wearing 

of any "political badge, political button, or other political insignia" in "the 

interior of a polling place." 138 S.Ct. at 1885. The Supreme Court agreed 

that a polling place was a nonpublic forum, that the restriction was view

point neutral, and that the state was pursuing a "permissible objective" 

of making polling places an "an island of calm in which voters can peace

fully contemplate their choices." Id. at 1887. Nevertheless, the Court 

struck down the prohibition as unreasonable because of its "unmoored 

use of the term 'political,"' which produced "confusing line-drawing prob

lems," and its lack of "objective, workable standards," which created a 

risk of "unfair or inconsistent enforcement." Id. at 1888-91. 

Mansky is dispositive here. Indeed, the Third, Fourth, and Sixth Cir

cuits have already applied Mansky to invalidate transit advertising bans 

like HART's.4 And the district court properly followed suit here. 

4 See: 

• Center for Investigative Reporting v. SEPTA, 975 F.3d 300, 317 (3d 
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First, as with the term "political" in Mansky, HART "does not define" 

the "expansive" term "religious." 138 S.Ct. at 1888. As the district court 

said, "the word 'religious' is unadorned and unexplained in the Pol

icy ... [with] a range of meanings and can be interpreted differently by 

different people." R.72 at 33 (citing SMART, 978 F.3d at 498). Worse, 

HART's ban applies only if an ad ''primarily promotes" a religious faith 

or religious organization. R.1-1 at 146. HART has conceded that "primar

ily" is a "subjective" determination, "based off of, you know, professional 

experience" (R.60-8 at 23)-which only increases the "risk that it may be 

arbitrarily applied." Center for Investigative Reporting, 975 F .3d at 317. 

Second, in Mansky, the state at least tried to issue "authoritative guid

ance regarding implementation of the statute," including specific exam

ples of what was permitted and prohibited. 138 S.Ct . at 1889. But here, 

HART offers no guidance or training whatsoever. R. 72 at 8. One official 

said it is "not part of the practice" to review organizational websites to 

determine if an ad is primarily religious (R.60-8 at 26); another said she 

might do so, depending on "[w]hat was going on with my day." R.60-6 at 

Cir. 2020) (ban on "political" transit ads); 

• White Coat Waste Project v. Greater Richmond Transit Co., 35 F.4th 
179, 201 (4th Cir. 2022) (same); 

• American Freedom Def. Initiative v. Suburban Mobility Auth. for 
Reg'l Transp. , 978 F .3d 481, 498 (6th Cir. 2020) ("SMART') (same). 
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76; cf. American Freedom Def. Initiative, 978 F .3d at 495 (noting ''incon

sistencies" in consulting advertiser "websites"); Freethought, 938 F.3d at 

440-41 (same). All agreed that ad review is "fact-specific" R.60-18 at 5, 

and it can involve relying on religious knowledge gained from "friends 

and co-workers" and "life, or you know, experience." R.60-8 at 21; R.60-6 

at 53. Thus, "different people in the same roles have different methodol

ogies." R.60-8 at 27. 

As in Mansky, this produces "inconsistent enforcement." 138 S.Ct. at 

1891. To wit: Christmas gifts are "neutral," but a menorah is religious; 

Easter "maybe" has a "secular half' that makes Easter eggs okay, but the 

word "Easter" alone might not be; St. Leo can use a religious name in an 

ad for a religious university, but St. Joseph's Hospital must use its parent 

company's secular name; an ad urging people to read the Bible is verbo

ten, but an ad touting The Book of Mormon is okay because "I just don't 

know what it is .... To me, it's an ad about selling a book." R.60-8 at 33; 

R.72 at 34-37 (collecting examples); supra pp.11-16. In this very case, 

HART censored all references to the menorah "[b]ased off ... legal coun

sel's knowledge of what the menorah meant," but kept the ad's dreidel 

because HART didn't know what a dreidel is. R.60-8 at 21; R.60-10 at 6, 

7, 9. 

This is embarrassing. It also confirms that HART's ban is not reason

able. As in Mansky, a policy is "not reasonable" when its enforcement 

turns on a government official's "mental index" of religious or political 
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symbols. 138 S.Ct. at 1889. And it only "makes matters worse" when "en

forcement may turn in significant part on the background knowledge of 

the particular [official] applying it." Id. at 1890. Just as the Third, 

Fourth, and Sixth Circuits followed Mansky to invalidate transit adver

tising bans like HART's, supra pp.37-38 n.4, the district court properly 

did the same here. 

2. HART has no response to this authority. HART mentions Mansky 

only once in passing, Br.20, ignoring its reasonableness analysis . HART 

doesn't address the district court's analysis or multiple circuits applying 

Mansky to transit policies. Nor does HART grapple with its own record 

of arbitrary enforcement. It offers only two counterarguments, both mer

itless. 

First, HART says its policy is reasonable because it has a valid interest 

in "maintaining neutrality on political and religious issues," which is nec

essary to avoid "alienating any riders" or causing "unnecessary contro

versy, risks of violence, or risks of vandalism." Br.31-33 (citing Children 

of the Rosary v. City of Phoenix, 154 F.3d 972, 979 (9th Cir. 1998)). 

But the Third Circuit rejected the same argument in Freethought. As 

the court explained, "There's nothing neutral about prohibiting all reli

gious speech as 'disruptive."' 938 F.3d at 441. And while limiting "contro

versial" speech based on fears of "disruption" "may be a permissible goal 

sometimes, it should be viewed with suspicion" because it "conflicts with 
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transit system bans on political ads. See American Freedom Def. Initia

tive, 901 F.3d at 372 ("That argument [based on Lehman] might be una

vailing in light of Mansky"); SMART, 978 F.3d at 485-86 (reversing 2012 

decision that relied on Lehman because of Mansky). 

To the extent Lehman has continuing force after Mansky, it "hardly 

determines the reasonableness" of a political ad restriction "for all time." 

Air Line Pilots Ass'n, Int'l v. Dep't of Aviation of City of Chi., 45 F.3d 1144, 

1159 (7th Cir. 1995). Rather, "Lehman noted that the City's political-ad

vertising ban had been employed with great consistency," demonstrating 

that it "was capable of reasoned application." White Coat, 35 F.4th at 202. 

By contrast, when an advertising ban is open-ended, standardless, and 

arbitrarily applied-as here-Mansky, not Lehman, controls. Id. Thus, 

Mansky requires affirmance. 

II. HART's ban on religious ads violates the Free Exercise 
Clause. 

Even if the district court's Speech Clause analysis were wrong (it 

wasn't), HART's religious-ad ban is independently unlawful under the 

Free Exercise Clause. Although the district court declined to address this 

fully briefed issue, see R. 72 at 39, this Court "can, of course, affirm on any 

basis supported by the record." MidAmerica C2L Incorporated v. Siemens 

Energy Inc. , 25 F.4th 1312, 1331 (11th Cir. 2022). 

The Free Exercise Clause "protect[s] religious observers against une

qual treatment." Trinity Lutheran Church of Columbia, Inc. v. Comer, 
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137 S.Ct. 2012, 2019 (2017). This includes the "basic principle" that the 

government may not bar "participat[ion] in a ... benefit program" based 

on an applicant's religious "status," id. at 2019-22, or "exercise," Carson 

v. Makin, 142 S.Ct. 1987, 1998 (2022); see also Espinoza v. Mont. Dep't of 

Rev., 140 S.Ct. 2246, 2255-56 (2020). 

In Trinity Lutheran, a state permitted nonprofits to apply for play

ground-resurfacing grants, but excluded "religious organizations." 137 

S.Ct. at 2017. The Supreme Court held this unconstitutional, explaining 

that disqualifying "otherwise eligible recipients" based on their "religious 

status" "imposes a penalty on the free exercise of religion" "odious to our 

Constitution." Id. at 2019, 2021, 2024. 

Likewise, in Carson, "a wide range of private schools" could participate 

in a tuition-assistance program, but not schools that "promote a particu

lar faith." 142 S.Ct. at 1997, 2000-01. The Supreme Court held it didn't 

matter whether the exclusion was characterized as based on the school's 

religious "status" or its "religious exercise"; either way, the exclusion was 

unconstitutional. Id. at 1998, 2000-01. 

Here, HART's ban on ads that "primarily promote a religious faith or 

religious organization" is based on both religious status and religious ex

ercise. It penalizes religious status because secular organizations may 

freely promote themselves by advertising, but religious organizations 

cannot, "solely because they are religious." Espinoza, 140 S.Ct. at 2261. 

And it penalizes religious exercise because applicants may freely promote 
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secular causes and endeavors, but they cannot engage in the religious 

exercise of "promot[ing] a particular faith." Carson, 142 S.Ct. at 2001. 

That "violates the Free Exercise Clause." Id. at 2002. 

III. The injunction was well within the district court's discre
tion. 

Lacking persuasive arguments on the merits, HART criticizes the dis-

trict court's injunction. But its criticisms are misplaced, and the injunc

tion should be affirmed in full. 

A. The district court properly enjoined HART's unconstitu
tional conduct. 

District courts have "inherent equitable power to fashion a remedy ap-

propriate to the wrong committed." Williams u. City of Dothan, 818 F.2d 

755, 760-61 (11th Cir. 1987). When a district court exercises that power 

to enter a permanent injunction, both "the decision to grant" the injunc

tion and its "scope" are reviewed "for abuse of discretion." Angel Flight of 

Ga., Inc. v. Angel Flight Am., Inc., 522 F.3d 1200, 1208 (11th Cir. 2008). 

"Flexibility rather than rigidity" is the "essence of equity jurisdiction." 

United States v. Oakland Cannabis Buyers' Co-op , 532 U .S. 483, 496 

(2001). And "framing an injunction appropriate to the facts of a particular 

case is a matter peculiarly within the discretion of the district judge," 

Gore u. Turner, 563 F .2d 159, 165 (5th Cir. 1977). At minimum, an in

junction isn't an abuse of discretion if it "fit[s] the nature and extent of 

the established violation." Gibson v. Firestone, 7 41 F.2d 1268, 1273 (11th 

Cir. 1984). 
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Here, the district court correctly concluded HART violated the First 

Amendment by rejecting advertisements if they primarily promote a re

ligious faith or religious organization. R.72; R.86; R.87. It therefore en

tered a permanent injunction barring HART from taking that action go

ing forward-whether under its current policy or "any future advertising 

policy that HART might adopt and implement." R.86 at 1-2. 

That decision wasn't an abuse of discretion. To the contrary, it was 

correct. The nature and extent of HART's violation of Lamb's Chapel, 

Rosenberger, and Good News Club wasn't the specific language of its cur

rent policy; it was HART's action of rejecting ads that primarily promote 

a religious faith or organization. See Good News Club, 533 U.S. at 108, 

120 ("we hold that the exclusion constitutes viewpoint discrimination") 

(emphasis added)); see also Jacobson v. Fla. Sec'y of State, 974 F.3d 1236, 

1255 (11th Cir. 2020). The injunction thus doesn't just "fit" the violation; 

it is coextensive with it- and therefore isn't an abuse of discretion. R.86 

at 2 ("The Court's adopted language is tailored to fit the violation"). 

B. HART's counterarguments are meritless. 

1. Unable to refute this analysis, HART attacks a strawman. Accord

ing to HART, the injunction "enjoins any policy revisions into perpetuity" 

and thus "places impermissible restrictions on HART's ability to serve its 

customers." Br.17, 21-22 (emphasis in original) . Moreover, HART asserts, 

the injunction requires it to accept "any advertisement with religious lan

guage, imagery, or symbols." Br.14. Expanding on this point below, 
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HART claimed it would be required "to run an ad for a strip club so long 

as the dancer was wearing rosary beads," or "a gang violence ad ... as 

long as it" features a "cross" or "dreidel." R.88 at 17. 

But these arguments bear no resemblance to the injunction the district 

court entered. First, far from "enjoin[ing] any policy revisions into perpe

tuity," the injunction places no restrictions on HART's ability to revise its 

policy at all. The injunction simply bars HART from taking a specific ac

tion-rejecting ads on the ground that they primarily promote a religious 

faith or organization-under whatever policy it chooses to adopt. 

Likewise, far from requiring HART to accept any ads that feature "re

ligious language, imagery, or symbols," the injunction doesn't require 

HART to accept any ads at all. Instead, it bars HART from rejecting ads 

for one specific reason- "on the ground that the advertisement primarily 

promotes a religious faith or religious organization"- as it did to Young 

Israel's ad here. R.87 at 2-3. So notwithstanding the injunction, if an ad 

runs afoul of some other (religion-neutral) prohibition, HART can exclude 

it-whether it features religious content or not. R.88 at 17. 

HART feigns confusion about this language, saying its own willful mis

reading of the injunction renders it "vague." Br.14. But there is nothing 

vague about telling HART it can't reject ads "on the ground that" they're 

religious. That's precisely how the Supreme Court phrased its rulings in 

the controlling cases. See Good News Club, 533 U.S. at 120 (government 

can't deny access "on the ground that the Club was religious in nature"); 
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Rosenberger, 515 U.S. at 832 (government can't deny access "on the 

ground that the contents of [the publication] reveal an avowed religious 

perspective"); Lamb's Chapel, 508 U.S. at 393-94 (government can't deny 

access "on th[e] basis" that the presentation is "from a religious perspec

tive") (emphases added)). 

That's also how any number of antidiscrimination laws work-prohib

iting specific actions (like firing employees) when undertaken for forbid

den reasons ("because of ... race"). 42 U.S.C. §2000e-2(a)(l). So the dis

trict court's injunction no more requires HART to accept every religious 

ad than Title VII requires HART to hire every racial minority. 

Most importantly, HART itself proposed this language: enjoining 

HART "from rejecting any advertisement on the ground that the adver

tisement primarily promotes a religious faith or religious organization." 

R. 7 4 at 8. The only difference between the injunction HART proposed and 

the injunction ultimately entered relates to future application-i.e., 

whether the injunction applies only to HART's current policy, or also ap

plies to new policies going forward. Compare R.74 at 8 ,l6 with R.86 at 2. 

So HART can't credibly critique as "vague" the language HART itself pro

posed. See Alley v. HHS, 590 F.3d 1195, 1208 (11th Cir. 2009) ("The lan

guage of an injunction must be read in the light of the circumstances sur

rounding its entry") (cleaned up). 

2. Pivoting, HART next says the injunction had to be limited to 

"HART's current written policy." Br.13. In other words, HART maintains, 
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although the district court held it constitutes viewpoint discrimination 

for HART to exclude ads solely because they're religious, the court none

theless had to leave HART free to re-engage in the very same conduct if 

it tweaked its policy. Or as HART's counsel said, "HART's board may 

want to take another crack at an advertising policy that restricts [reli

gious] advertisements." R.81 at 3. 

But the district court didn't abuse its discretion by declining to issue 

such toothless relief. Indeed, the court may have abused its discretion 

had it not entered an injunction meaningfully restraining HART's unlaw

ful conduct going forward. Injunctions don't enjoin policies, they enjoin 

certain conduct. Jacobson, 974 F.3d at 1255. And this Court has rejected 

"narrow interpretations of injunctions" that let defendants "slip the re

straints" and achieve a "forbidden end" through slightly different means. 

Alley, 590 F.3d at 1205-07; see also, e.g. , McComb v. Jacksonville Paper 

Co., 336 U.S. 187, 193 (1949) (noting "the necessity" of injunctions that 

"are not so narrow as to invite easy evasion"). Indeed, the Supreme Court 

has held that if-as here-the defendant's unlawful conduct involves dis

crimination, courts have "the duty to render a decree which will ... elim

inate the discriminatory effects of the past as well as bar like discrimina

tion in the future ." Paradise, 480 U.S. at 183 (emphasis added). 

Numerous cases demonstrate the point. In Atlanta Journal & Consti

tution v. City of Atlanta Department of Aviation, for example, the district 

court held a policy requiring a permit for newspapers to appear in city-
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owned news racks gave officials "unrestrained discretion in deciding 

which" papers to allow. 322 F.3d 1298, 1303-05 (11th Cir. 2003) (en bane). 

In crafting the remedy, however, the district court didn't just enjoin ap

plication of the existing policy; it "prohibited the administration of any 

plan that did not explicitly constrain official discretion"-and this Court 

expressly "retain[ed] that portion of the injunction." Id. at 1312. 

Similarly, in Trinity Lutheran, the plaintiff church didn't just seek an 

injunction against the religion-discriminatory policy; it sought an injunc

tion against repetition of the unconstitutional action-i.e., an injunction 

"prohibiting the Department from discriminating against the [plaintiff] 

on th[e] basis [of its religious status] in future grant applications." Id. at 

2018. That is how the Supreme Court articulated the relief at issue in 

ruling for the church, id., and that is what the parties stipulated to on 

remand-that the state would "not disqualify or disadvantage churches 

or religious organizations in any way because of their religious status" 

going forward. Doc. 55 at 2, Trinity Lutheran Church of Columbia, Inc. 

v. Pauley, No. 13-4022 (W.D. Mo. Apr. 23, 2018). 

Nor are these cases outliers. Rather, when courts conclude that a de

fendant has violated the law, they routinely enter an injunction not 

simply "abat[ing]" the unlawful conduct under a current policy but also 

"prevent[ing] its recurrence" going forward, Friends of the Earth, Inc. v. 

Laidlaw Env't Servs. , 528 U.S. 167, 185-86 (2000)- including in contexts 

closely analogous to the facts here. See, e.g.: 
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• Espresso, Inc. v. District of Columbia, 884 F. Supp. 7, 12 (D.D.C. 
1995) (enjoining D.C. from "denying any application for a liquor li
cense," under whatever policy, "solely on the ground that a 
church ... has objected to [it]"); 

• Gregoire v. Centennial Sch. Dist. , 701 F. Supp. 103, 107 (E.D. Pa. 
1988) (enjoining school district from excluding groups "solely be
cause of the religious content of their speech," "so long as the de
fendants maintain an open speech forum") , aff'd, 907 F.2d 1366 (3d 
Cir. 1990); 

• Country Hills Christian Church u. Unified Sch. Dist. No. 512, 560 
F. Supp. 1207, 1219 (D. Kan. 1983) (enjoining school district "from 
discriminating against [groups] in the use of [its] facilities," under · 
whatever policy, "on the grounds of the religious nature of the 
group's intended use"). 

The district court didn't abuse its discretion by doing the same. 

3. HART's other scattered counterarguments fall far short of showing 

otherwise. 

First, HART concedes courts "enjoy discretion in fashioning suitable 

terms of permanent injunctions," but claims "such injunctions should 

only reach conduct that is unlawful." Br.13. But this is doubly misguided. 

For one thing, the district court didn't enjoin any lawful conduct; the only 

conduct enjoined-denying religious ads solely because they are reli

gious-is unconstitutional viewpoint discrimination. And even if it had, 

"[a]n injunction can be therapeutic as well as protective," so "[i]n fashion

ing relief against a party who has transgressed the governing legal stand

ards, a court of equity is free to proscribe activities that, standing alone, 
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would have been unassailable." Cumulus Media, Inc. v. Clear Channel 

Commc'ns, Inc., 304 F.3d 1167, 1179 (11th Cir. 2002). 

Second, HART claims a court can never "enjoin[] a state agency" with

out first finding an "intentional and pervasive pattern of misconduct." 

Br.15. But HART made no argument like this below, see R.74 at 7 (agree

ing "Young Israel is entitled to injunctive relief') , and for good reason: 

Courts enjoin state agencies for First Amendment violations all the time, 

without adopting any additional, "intentional and pervasive pattern" re

quirement. Id.; cf. , e.g., Roman Catholic Diocese of Brooklyn v. Cuomo, 

141 S.Ct. 63 (2020) (enjoining state official; no reference to "intentional 

and pervasive pattern of misconduct"); Net Choice, LLC v. Atty Gen., Fla., 

34 F.4th 1196 (11th Cir. 2022) (affirming injunction against state offi

cials; same). HART's cases address whether isolated incidents of alleged 

misconduct by individual law-enforcement officers not pursuant to any 

official "plan or policy" can be leveraged into broad injunctions against 

the agency. Rizzo v. Goode, 423 U.S. 362, 371 (1976); Thomas v. County 

of Los Angeles, 978 F.2d 504, 508-09 (9th Cir. 1993). Those cases have no 

relevance here, where everyone agrees the unlawful action Young Israel 

challenges was undertaken pursuant to HART's express, written policy 

discriminating based on religion. 

Third, HART complains that the district court's injunction failed to 

make certain "findings" allegedly required by Rule 65(d)(l) . Br.16. But 

that Rule requires only that an "order granting an injunction" "state the 
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reasons why it issued," Fed. R. Civ. P. 65(d)(l), and the district court's 

order did just that: The injunction issued because (1) Young Israel proved 

a "constitutional violation," (2) the parties agreed Young Israel was enti

tled to an injunction; and (3) an injunction encompassing future policies 

was needed to comply with the Supreme Court's instruction that courts 

'"bar like discrimination in the future."' R.86 at 2; see Chathas v. Loe. 134 

Int'l Brotherhood of Elec. Workers, 233 F.3d 508, 513 (7th Cir. 2000) ("The 

reason for the injunction might simply be that the defendant had con

sented to its entry[.]"); see United States v. Sarcona, 457 F. App'x 806, 

811-12 (11th Cir. 2012) (citing Chathas). 

HART suggests the district court failed to make adequate "findings of 

facts or conclusions of law" on the traditional injunction factors-success 

on the merits, irreparable harm, balance of equities, and public interest

before enjoining HART's "future policies." Br.16-19. But HART stipulated 

to those findings and conclusions, agreeing that ''Young Israel has suc

ceeded on the merits," ''Young Israel has also shown irreparable injury in 

relation to [its] claims," and "injunctive relief is in the public interest and 

supported by the equities"-and therefore "Young Israel is entitled to in

junctive relief against HART's unconstitutional conduct." R. 7 4 at 7. That 

HART doesn't like the injunctive relief ultimately entered doesn't mean 

the findings it stipulated to were inadequate. Rather, those findings are 

correct under settled precedent. See, e.g., Otto, 981 F .3d at 870 (in First 

Amendment cases, these factors follow "as a necessary legal consequence 
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of' success on the merits); NetChoice, 34 F.4th at 1231 (in First Amend

ment case, "[o]ur conclusions" on the merits "effectively determine the 

result" on the other factors); LaCroix v. Town of Fort Meyers Beach, 38 

F.4th 941, 954-55 (11th Cir. 2022) ("Ordinances that violate the First 

Amendment are 'per se irreparable injur[ies]."') 

Finally, HART invokes the Fourth Circuit's White Coat decision, argu

ing that the court there "did not enjoin future acts." Br.20. But the only 

constitutional violation found in White Coat was that the transit agency's 

"vaguely defined" prohibition on "political" ads was "unreasonable" under 

Mansky . 35 F.4th at 196-203. It's therefore unsurprising the Fourth Cir

cuit would note that a less vague, better-defined prohibition might pre

sent a different question. Id. at 203. 

Here, however, the district court held not only that HART's current 

religious-ad ban is unreasonable under Mansky, but also that denying 

ads solely because they primarily promote a religious faith or organiza

tion constitutes unlawful viewpoint discrimination. That problem can't 

be fixed by adding a new definition of "religion," but rather flows from 

the clear rule stated and restated in Lamb's Chapel, Rosenberger, and 

Good News Club: banning religious speech because it is religious is im

permissible. The district court was therefore well within its discretion not 

only to declare that HART's current "Advertising Policy ... is unreasona

ble" but also to enjoin HART from again rejecting religious ads based on 
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their religious viewpoint. R.86 at 1-2. This relief recognizes that the prob

lem here isn't just HART's "unreasonable means," but also its illegitimate 

"ends." White Waste, 35 F.4th at 198-99. 

CONCLUSION 

The district court should be affirmed. 
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