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RULE 35-5 STATEMENT

| express a belief, based on a reasoned and studied professional judgment, that
the panel decision is contrary to the following decisions of the Supreme Court of the
United States and that consideration by the full Court is necessary to secure and
maintain uniformity of decisions in this Court: Good News Club v. Milford Central
School, 533 U.S. 98 (2001); Rosenberger v. Rector & Visitors of University of Vir-
ginia, 515 U.S. 819 (1995); and Lamb’s Chapel v. Center Moriches Union Free
School District, 508 U.S. 384 (1993).

| express a belief, based on a reasoned and studied professional judgment, that
this appeal involves one or more questions of exceptional importance: Whether a
ban on advertisements that “primarily promote a religious faith or religious organi-
zation” constitutes viewpoint discrimination under Lamb’s Chapel, Rosenberger,

and Good News Club.

Dated: February 7, 2024 s/ Edmund G. LaCour Jr.
Edmund G. LaCour Jr.
Counsel for Amicus Curiae State of Alabama
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STATEMENT OF THE ISSUE

Whether a ban on advertisements that “primarily promote a religious faith or
religious organization” constitutes viewpoint discrimination under Lamb’s Chapel,
Rosenberger, and Good News Club.

INTERESTS OF AMICI CURIAE AND SUMMARY OF ARGUMENT!?

Amici curiae are the States of Alabama, Alaska, Arkansas, Florida, Georgia,
Idaho, Indiana, lowa, Kansas, Kentucky, Louisiana, Mississippi, Missouri, Montana,
Nebraska, North Dakota, Ohio, Oklahoma, South Carolina, South Dakota, Tennes-
see, Texas, Utah, Virginia, and West Virginia. The amici States have a strong interest
In protecting the religious liberties and free-speech rights of their citizens. They are
concerned about the ever-increasing restrictions on religious speech in the public
square that are antithetical to the Constitution’s explicit protections of that speech.
And cities and counties in the amici states operate transit systems like the one at
issue here. Amici have a substantial interest in ensuring that their public transporta-
tion systems have clear guidance regarding permissible advertising policies.

Unfortunately, the panel eschewed giving such guidance, and it did so for no
good reason. Even though two of its members expressed their agreement that the

“religious affiliation advertising” ban at issue was “self-evidently,” “bunglingly”

1 This amicus brief is submitted pursuant to Federal Rule of Appellate Procedure
29(b)(2).
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“viewpoint-discriminatory,” Op. 31 (Newsom, J, concurring), see op. 49 (Grimberg,
J., concurring), the panel narrowed the injunction and remanded the case so the
transit authority could go on a wild goose chase by attempting to craft a “reasonable”
policy that still discriminates against religious speech but somehow isn’t viewpoint-
discriminatory. Because Supreme Court precedent establishes the futileness of this
endeavor, the Court should grant rehearing and award petitioners the full relief they
deserve now.

It is important that the Court do so. By failing to fully enforce the First
Amendment’s protections, the panel suggests that it is possible for public transit sys-
tems to constitutionally discriminate against religious speech so long as they have
“reasonable” guidelines detailing their discrimination. As transit systems and other
public entities attempt to do the impossible, religious speech will be relegated out-

side the public square—along with the “profane language,” “obscene materials,” and
“depiction[s] of graphic violence” the transit system in this case lumped such speech
in with. Doc. 72 at 3-4. But one of these categories is not like the others. Religious
speech is no vice, and treating it as one sends the perverse message that it is too
controversial, too taboo, and too dangerous for public discussion. That notion flies
in the face of our nation’s history and tradition that celebrates religious discourse

and the First Amendment’s dual guarantee of the freedoms of speech and religious

exercise. The Court should grant the petition.



USCAL11l Case: 22-11787 Document: 93 Date Filed: 02/07/2024 Page: 12 of 24

ARGUMENT

l. The Panel’s Decision Failed To Apply Controlling Supreme Court
Precedent.

Invoking judicial restraint, the panel thought it need not address whether the
Hillsborough Area Regional Transit Authority’s advertising policy is viewpoint neu-
tral. Op.17. It was wrong: “judicial restraint” does not counsel in favor of deciding
cases on narrower grounds when the other ground “could have entitled” the plaintiff
to “additional relief.” See Lyng v. Nw. Indian Cemetery Protective Ass’n, 485 U.S.
439, 445-46 (1988). Had the panel recognized that HART’s policy was in fact view-
point-discriminatory—as two of the panel’s members did—it would have affirmed
the district court’s entire injunction and put an end to HART’s religious discrimina-
tion. See Op.28-209.

Instead, the panel narrowed the injunction so HART could attempt the impos-
sible: craft “objective or workable standards” for its discriminatory policy. Op.21-
13. But no matter how “objective” and “workable” the standards that HART uses to
discriminate against religious messaging, HART will still violate the First Amend-
ment by discriminating against religious messaging. The Court should say so now.

A.  Viewpoint Discrimination Violates the First Amendment.

Viewpoint discrimination—a “more blatant” and “egregious form of content
discrimination”—occurs “when the specific motivating ideology or the opinion or

perspective of the speaker is the rationale for the restriction.” Rosenberger v. Rector
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and Visitors of Univ. of Va., 515 U.S. 819, 829 (1995). It “is a poison to a free soci-
ety,” lancu v. Brunetti, 139 S. Ct. 2294, 2302-03 (2019) (Alito, J., concurring), and
never permissible, even if the stated goal is to avoid offending the public, see Matal
v. Tam, 137 S. Ct. 1744, 1751 (2017) (“Speech may not be banned on the ground
that it expresses ideas that offend”). “[T]he First Amendment has no carveout for
controversial speech.” Otto v. City of Boca Raton, 981 F.3d 854, 859 (11th Cir.
2020).

Blanket bans on religious speech constitute viewpoint discrimination. That is
because religion provides “a specific premise, a perspective, a standpoint from
which a variety of subjects may be discussed and considered.” Rosenberger, 115 S.
Ct. at 2517. Thus, while the government “may minimize religious speech inci-
dentally by reasonably limiting a forum like bus advertisements space to subjects

where religious views are unlikely or rare,” “once the government allows a subject
to be discussed, it cannot silence religious views on that topic.” Archdiocese of
Wash. v. Washington Metro. Area Transit Auth., 140 S. Ct. 1198, 1199 (2020) (Gor-
such, J., respecting denial of certiorari). “So the government may designate a forum
for art or music, but it cannot then forbid discussion of Michelangelo’s David or
Handel’s Messiah.” Id. And it may designate a forum for business advertisements,

but it cannot then forbid advertisements of religious festivals while allowing them

for non-religious festivals.
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B. HART’s Policy is Viewpoint Discriminatory and Will Remain So
No Matter How “Objective” Its Guidelines Become.

While HART has argued that its “advertising policy reasonably prohibits re-
ligious content, not religious viewpoints,” HART.Br.30, the Supreme Court has “re-
jected no-religious-speech policies materially identical to [HART’s] on no fewer
than three occasions over the last three decades.” Archdiocese of Wash., 140 S. Ct.
at 1199 (Gorsuch, J., respecting denial of certiorari); see Good News Club v. Milford
Cent. Sch., 533 U.S. 98 (2001) (viewpoint discrimination when school opened its
facilities for recreational activities but not religious ones); Rosenberger, 515 U.S. at
831-32 (viewpoint discrimination when university denied student-activity funding
to religious publications); Lamb’s Chapel v. Ctr. Moriches Union Free Sch. Dist.,
508 U.S. 384 (1993) (viewpoint discrimination when school opened its facilities for
community discussions but not religious ones). These cases stand for the proposition
that a ban on religious content is a ban on religious viewpoints. See Rosenberger,
515 U.S. at 831.

HART’s advertising policy is “self-evidently—in fact bunglingly—view-
point-discriminatory.” Op.31 (Newsom, J., concurring). HART generally accepts
commercial advertisements, but expressly prohibits “[a]dvertisements that primarily
promote a religious faith or religious organization.” Doc. 72 at 4. This is definitional
viewpoint discrimination. It allows other organizations to promote themselves, just

not religious organizations. And it allows other groups to promote their ideas, just
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not religious ones. An advertisement for the local symphony? Acceptable. One for
the worship band at First Baptist? Prohibited. An ad promoting a mindfulness class
at the YMCA? Those can run on the buses. An ad promoting a prayer class at the
Buddhist temple? Forbidden.

The panel relied on Voters Alliance v. Mansky, 138 S. Ct. 1876 (2018), to
(correctly) hold that HART’s policy is unreasonable and to (incorrectly) allow
HART another bite at the apple. Op.18-30. But Mansky does not support endless do-
overs when the objective itself is unconstitutional. The political apparel ban in Man-
sky could be modified and reissued in a constitutionally compliant way because it
was viewpoint neutral. See 138 S. Ct. at 1886. HART’s policy, by contrast, is view-
point-discriminatory through and through. Adding guidelines may help HART dis-
criminate less arbitrarily, but the discrimination will still be unconstitutional. Under
the Supreme Court’s trilogy in Rosenberger, Good News Club, and Lamb’s Chapel,
the Court should hold as much now.

I1.  ItIs Important For The Court To Fully Apply The First Amendment’s
Protections In This Case.

By inviting HART to experiment with different, more “objective” and con-
sistent ways to discriminate against religious speech, the panel opinion allows the
transit authority to continue discriminating against religion speech. Such discrimi-
nation is not only unconstitutional, but it sends the perverse message that religion is

a vice that has no place in public discourse—just like the booze and pornography
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that HART also bans from its buses. Our constitutional history tells a very different
story.

The First Amendment is clear: “Congress shall make no law ... abridging the
freedom of speech.” U.S. CoNsT. AMEND. I. Free speech doctrine is often compli-
cated, but not here. As discussed above, the Supreme Court has repeatedly recog-
nized that bans on religious speech constitute unconstitutional viewpoint discrimi-
nation. That doctrine accords with the First Amendment’s original public meaning
and this nation’s history and tradition of celebrating religious speech. Equating reli-
gious speech with speech promoting alcohol, profanity, and porn flouts both.

Founding-era practice confirms that the First Amendment as originally under-
stood prohibits a blanket ban on religious speech. See Houston Cmty. Coll. Sys. v.
Wilson, 142 S. Ct. 1253, 1259 (2022) (quoting The Pocket Veto Case, 279 U.S. 655,
689 (1929)) (Founding-era practice “is a consideration of great weight” when ana-
lyzing constitutional provisions). Religious speech was never seen as something that
must be hidden from the public to avoid creating offense or disruption. Instead, pub-
lic life has been filled with “[p]rayers in our legislative halls; the appeals to the Al-
mighty in the messages of the Chief Executive; the proclamations making Thanks-
giving Day a holiday; ‘so help me God’ in our courtroom oaths, ... and all other
references to the Almighty that run through our laws, our public rituals, our ceremo-

nies.” Zorach v. Clauson, 343 U.S. 306, 312-13 (1952).
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The same theme runs through the Founders’ public writings and speeches.
See, e.g., Robert F. Blomquist, The Presidential Oath, the American National Inter-
est and A Call for Presiprudence, 73 UMKC L. Rev. 1 (2004) (President Washing-
ton appended the phrase “so help me God” to the constitutionally prescribed Presi-
dential oath); J. Clifford Wallace, The Framers’ Establishment Clause: How High
the Wall?, 2001 B.Y.U. L. Rev. 755, 765 (2001) (early Thanksgiving Proclama-
tions). The founders did not merely tolerate religion in public; they celebrated it.
E.g., George Washington, Farewell Address (Sept. 19, 1796), in 1 The Found-
ers’ Constitution 681, 684 (Philip B. Kurland & Ralph Lerner eds., 1987).

In fact, the tradition of incorporating religious speech in public places was a
necessary element of facilitating robust discourse—even when it sparked fierce de-
bate. E.g., Wallace, supra, at 764 (describing the debate over President Washing-
ton’s Thanksgiving Proclamation). The Founders so distrusted “government at-
tempts to regulate religion and suppress dissent” that “the First Amendment doubly
protects religious speech” through the Free Speech and Free Exercise Clauses. Ken-
nedy v. Bremerton Sch. Dist., 597 U.S. 507, 523-24 (2022). “[1]n Anglo-American
history, at least, government suppression of speech has so commonly been directed
precisely at religious speech that a free-speech clause without religion would be
Hamlet without the prince.” Capitol Square Rev. & Advisory Bd. v. Pinette, 515 U.S.

753, 760 (1995).
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To say, as HART does, that the controversial nature of religious speech is
reason to prohibit it thus contravenes the very purpose of the First Amendment. The
Founders understood that allowing speech of all kinds serves to “foster a society in
which people of all beliefs can live together harmoniously.” Am. Legion v. Am. Hu-
manist Ass’n, 139 S. Ct. 2067, 2074 (2019); see also Lee v. Weisman, 505 U.S. 577,
590 (1992). Conversely, when the government tries to “purge from the public sphere
all that in any way partakes of the religious,” the result is “divisiveness” not har-
mony. Van Orden v. Perry, 545 U.S. 677, 698-99 (2005) (Breyer, J., concurring in
the judgment). Such a purge flouts “our national traditions” and “promote[s] the
kind of social conflict the Establishment Clause seeks to avoid.” Id. (internal cita-
tions omitted). While governments may couch those policies in terms of neutrality,
the policies “will strike many as aggressively hostile to religion.” Am. Legion, 139
S. Ct. at 2084-85.

Government hostility can work its way into the citizenry in a way that is anti-
thetical to our country’s tradition of encouraging religious viewpoints in all manner
of public discussions. Ordinary religious expression is too often treated with spite
and hostility in many workplaces, for instance. Cf., e.g., EEOC v. Abercrombie &
Fitch Stores, Inc., 575 U.S. 768 (2015) (discrimination under Title VI for failing to

hire Muslim applicant solely because she might need a religious accommodation to
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wear a religious headscarf at work). Government policies treating religious speech
as too controversial for public display validate such hostility.

The contrast between the Founders’ reverence for religious expression and
HART’s blanket ban is stark. Although religious speech has long held a prominent
and respected role in the public sphere, HART’s advertising policy treats religious
speech as if it were no different from pornography or profanity. The policy paints
religion with the same broad brush it uses to ban what HART considers other forms
of low-value speech: “[a]dvertising containing profane language, obscene materials
or images of nudity” or “pornography”; “[a]dvertising containing discriminatory
materials and/or messages”; advertisements containing “an image or description of
graphic violence”; and advertisements promoting “unlawful or illegal behavior.”
Doc. 72 at 3-4. Prohibiting religious advertisements alongside “patently offensive”
advertisements “that describe ... sexual conduct,” Doc. 60-43 at 2-4, is degrading to
religion and flouts the First Amendment, conflating the protections of doubly pro-
tected religious speech with speech that resides “within the outer ambit of the First
Amendment’s protection,” City of Erie v. Pap’s A.M., 529 U.S. 277, 278 (2000)
(plurality). The message from HART’s policy is clear: religion is a vice, and reli-
gious speech warrants censorship.

Dangerously, a government that proscribes religious speech for fear of offend-

Ing people can create a self-fulfilling prophecy by causing religious speech to be

10
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viewed as offensive—hence HART’s treating religious advertisements like so-called
“adult” ones. Rather than promoting “a tolerant citizenry,” Kennedy, 597 U.S. at
538, a government policy that draws lines between religious and non-religious
speech ends up “fostering a pervasive bias or hostility to religion,” Rosenberger, 515
U.S. at 846.

The text and history of the First Amendment confirms what common sense
dictates: religious speech is not like speech about “adult” content, or advertisements
about alcohol or tobacco. It is not a vice, relegated to back alleyways or private
homes. It is, and always has been, a necessary component of public discourse in
America. To treat it as something less, as HART does, is offensive to the millions of
Americans whose religious sentiments shape who they are, in private and in public.
The Court should not allow HART a second chance to continue its unlawful discrim-
ination.

CONCLUSION

The Court should grant the petition.

Respectfully submitted,

Steve Marshall
Alabama Attorney General

s/ Edmund G. LaCour Jr.
Edmund G. LaCour Jr.
Solicitor General

A. Barrett Bowdre
Principal Deputy Solicitor General
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