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Chronological Index

Document Date Vol. Page Range

Notice of Motion (Motion for Sum- 9/8/2021 1 RA.0018-RA.0020
mary Judgment)
Memo of Points and Authorities in 9/9/2021 1 RA.0021-RA.0050
Support Defendants’ Motion for

Summary Judgment

Declaration of Catharine Miller in 9/8/2021 1 RA.0051-RA.0254
Support of Defendants’ Motion for

Summary Judgment

Sealed Exhibit B to the Declaration | 9/8/2021 1 RA.0255-RA.0292
of Catharine Miller in Support of

Defendants’ Motion for Summary

Judgment

Sealed Exhibit F to Declaration of 9/8/2021 1 RA.0293-RA.0300
Catharine Miller in Support of De-

fendants’ Motion for Summary

Judgment

Declaration of Jeffrey M. Trissell 9/8/2021 2 RA.0302-RA.0317
in Support of Defendants’ Motion

for Summary Judgment
Appendix of Exhibits — Volume I 9/8/2021 2 RA.0318-RA.0598
Appendix of Exhibits — Volume II 9/8/2021 3 RA.0600-RA.0855
Appendix of Exhibits — Volume III 9/9/2021 4 RA.0857-RA.0960
Appendix of Authorities 9/9/2021 5 RA.0962-RA.1242
Separate Statement of Undisputed 9/8/2021 6 RA.1244-RA.1267
Material Facts

Proposed Order (Motion for Sum- 9/9/2021 6 RA.1268-RA.1269
mary Judgment)

Notice of Motion and Motion to 9/8/2021 6 RA.1270-RA.1272
Seal in Support of Motion for Sum-

mary Judgment

Memo in Support of Defendants’ 9/8/2021 6 RA.1273-RA.1278
Motion to Seal

Proposed Order Granting Motion 9/8/2021 6 RA.1279-RA.1280
to Seal

Declaration of Milan L. Brandon in | 9/8/2021 6 RA.1281-RA.1282

RA.0002
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Support of Motion to Seal

Proof of Service

9/9/2021

RA.1283-RA.1284

Request for Judicial Notice in Sup-
port of Motion for Summary Judg-
ment

9/9/2021

RA.1285-RA.1290

Declaration of Milan L. Brandon in
Support of Request for Judicial No-
tice

9/9/2021

RA.1291-RA.1304

Proposed Order (Request for Judi-
cial Notice)

9/9/2021

RA.1305-RA.1306

Defendants’ Memo in Opposition to
Plaintiff’s Motion for Summary
Judgment

10/6/2021

RA.1307-RA.1334

Declaration of Catharine Miller in
Opposition to Motion for Summary
Judgment

10/6/2021

RA.1335-RA.1375

Declaration of Jeffrey M. Trissell
in Opposition to Plaintiff’'s Motion
for Summary Judgment

10/6/2021

RA.1376-RA.1378

Defendants’ Separate Statement in
Opposition to Plaintiff’s Motion for
Summary Judgment

10/6/2021

RA.1379-RA.1444

Defendants’ Evidentiary Objections
in Opposition to Plaintiff’'s Motion
for Summary Judgment

10/6/2021

RA.1445-RA.1455

Appendix of Exhibits — Volume IV,
in Opposition to Plaintiff’'s Motion
for Summary Judgement

10/6/2021

RA.1456-RA.1504

Defendants’ Reply Memo in Sup-
port of Motion for Summary Judg-
ment

10/20/2021

RA.1505-RA.1522

Plaintiff’s Objections to Evidence
in Support of Defendants’ Motion
for Summary Judgment

10/6/2021

RA.1523-RA.1529

Defendants’ Separate Statement of
Undisputed Material Fact and Re-
sponse to Plaintiff’s Additional Ma-
terial Facts

10/20/2021

RA.1531-RA.1564

Minute Order

12/15/2021

RA.1565-RA.1567

RA.0003
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Order on Defendants’ Motion to 12/15/2021 7 RA.1568-RA.1569

Seal

Order on Plaintiff’s Motion for 1/6/2022 7 RA.1570-RA.1572

Summary Judgment

Order on Defendants’ Motion for 1/28/2022 7 RA.1573-RA.1575

Summary Judgment

Defendants’ Trial Motion for Judi- 7122/2022 7 RA.1576-RA.1581

cial Notice

Plaintiff’'s Opposition to Defend- 7124/2022 7 RA.1582-RA.1599

ants’ Trial Request for Judicial No-

tice

Declaration of Jeffrey M. Trissell 7122/2022 7 RA.1600-RA.1603

in Support of Defendants’ Trial

Motion for Judicial Notice
e Exhibit 21 7/122/2022 7 RA.1604-RA.1613
e Kxhibit 22A 7122/2022 7 RA.1614-RA.1618
e Exhibit 22B 712212022 7 RA.1619-RA.1620
e Exhibit 22C 712212022 7 RA.1621-RA.1624
e Kxhibit 22D 7/122/2022 7 RA.1625-RA.1630
e KExhibit 22E 7/122/2022 7 RA.1631-RA.1637
e Exhibit 22F 712212022 7 RA.1638-RA.1643
e [Exhibit 22G 712212022 7 RA.1644-RA.1655
e Kxhibit 23 7/122/2022 7 RA.1656-RA.1657
e Exhibit 24A 7122/2022 7 RA.1658-RA.1661
e KExhibit 24B 7/122/2022 7 RA.1662-RA.1670
e [Exhibit 25A 712212022 7 RA.1671-RA.1679
e Exhibit 25B 712212022 7 RA.1680-RA.1686
e Kxhibit 25C 7/122/2022 7 RA.1687-RA.1691
e KExhibit 26A 7122/2022 7 RA.1692-RA.1701
e Exhibit 26B 712212022 7 RA.1702-RA.1740

Admitted Exhibit List N/A 7 RA.1741-RA.1745

RA.0004
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Trial Exhibit 001-001 7/25/2022 7 RA.1746
Trial Exhibit 001-006 7/25/2022 7 RA.1747
Trial Exhibit 231-013 7/25/2022 7 RA.1748
Trial Exhibit 007B-003 7/25/2022 7 RA.1749
Trial Exhibit 007B-011 7/25/2022 7 RA.1750
Trial Exhibit 007B-025 7/25/2022 7 RA.1751
Trial Exhibit 007B-059 7/25/2022 7 RA.1752
Trial Exhibit 008 7/25/2022 7 RA.1753-1756
Trial Exhibit 104 7/26/2022 7 RA.1757-RA.1760
Trial Exhibit 011 7/26/2022 7 RA.1761
Trial Exhibit 002 712712022 7 RA.1762-RA.1768
Trial Exhibit 003 7/27/2022 7 RA.1769-RA.1778
Trial Exhibit 010 712712022 7 RA.1779-RA.1781
Trial Exhibit 554 7127712022 7 RA.1782
Trial Exhibit 627A 7/25/2022 7 RA.1783-RA.1787
Trial Exhibit 630 712712022 7 RA.1788
Trial Exhibit 631 7/25/2022 7 RA.1789
Trial Exhibit 5565A 712712022 7 RA.1790
Trial Exhibit 007B-042 7127712022 7 RA.1791
Trial Exhibit 007B-054 7/24/2022 7 RA.1792
Trial Exhibit 007B-001 7/27/2022 7 RA.1793
Trial Exhibit 007B-013 7/27/2022 7 RA.1794
Trial Exhibit 007B-092 712712022 7 RA.1795
Trial Exhibit 671 7127712022 7 RA.1796-RA.1797
Trial Exhibit 568 7/28/2022 7 RA.1798-RA.1799
Trial Exhibit 5653D-003 7/27/2022 7 RA.1800

RA.0005
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Trial Exhibit 553D-001 712712022 7 RA.1801
Trial Exhibit 553D-007 7/28/2022 7 RA.1802
Trial Exhibit 5653D-029 7/28/2022 7 RA.1803
Trial Exhibit 103 7127712022 7 RA.1804-RA.1805
Trial Exhibit 108 7127712022 7 RA.1806
Trial Exhibit 110 712712022 7 RA.1807
Trial Exhibit 111 7/27/2022 7 RA.1808-RA.1809
Trial Exhibit 113 7/26/2022 7 RA.1810-RA.1811
Trial Exhibit 114 7/26/2022 7 RA.1812-RA.1813
Trial Exhibit 115 7127712022 8 RA.1815-RA.1837
Trial Exhibit 117 712712022 8 RA.1838-RA.1853
Trial Exhibit 118 7/27/2022 8 RA.1854-RA.1856
Trial Exhibit 123 7/26/2022 8 RA.1857-RA.1866
Trial Exhibit 125 7/26/2022 8 RA.1867
Trial Exhibit 126 7127712022 8 RA.1868
Trial Exhibit 127 712712022 8 RA.1869
Trial Exhibit 128 7/27/2022 8 RA.1870
Trial Exhibit 129 712712022 8 RA.1871
Trial Exhibit 138 7127712022 8 RA.1872-RA.1875
Trial Exhibit 139 712712022 8 RA.1876-RA.1878
Trial Exhibit 140 7/27/2022 8 RA.1879-RA.1891
Trial Exhibit 144 7/27/2022 8 RA.1892-RA.1902
Trial Exhibit 150 7/26/2022 8 RA.1903-RA.1904
Trial Exhibit 151 7/26/2022 8 RA.1905-RA.1908
Trial Exhibit 152 712712022 8 RA.1909
Trial Exhibit 153 7/27/2022 8 RA.1910-RA.1919

RA.0006
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Trial Exhibit 154 7/26/2022 8 RA.1920-RA.1928
Trial Exhibit 155 7/26/2022 8 RA.1929
Trial Exhibit 156 7/27/2022 8 RA.1930-RA.1932
Trial Exhibit 157 7/26/2022 8 RA.1933-RA.1935
Trial Exhibit 498 7/26/2022 8 RA.1936-RA.1939
Trial Exhibit 5653D-019 712712022 8 RA.1940
Trial Exhibit 5653D-023 7/27/2022 8 RA.1941
Trial Exhibit 553D-038 7127712022 8 RA.1942
Trial Exhibit 5563D-013 712712022 8 RA.1943
Trial Exhibit 700A 7/28/2022 8 RA.1944-RA.1968
Trial Exhibit 700B 7/28/2022 8 RA.1969-RA.1989
Trial Exhibit 134 7/28/2022 8 RA.1990-RA.1992
Trial Exhibit 001-003 7/28/2022 8 RA.1993
Trial Exhibit 001-004 7/28/2022 8 RA.1994
Trial Exhibit 001-005 7/28/2022 8 RA.1995
Trial Exhibit 001-010 7/28/2022 8 RA.1996
Trial Exhibit 001-013 7/28/2022 8 RA.1997
Trial Exhibit 001-014 7/28/2022 8 RA.1998
Trial Exhibit 231-001 7/28/2022 8 RA.1999
Trial Exhibit 231-002 7/28/2022 8 RA.2000
Trial Exhibit 231-004 7/28/2022 8 RA.2001
Trial Exhibit 231-005 7/28/2022 8 RA.2002
Trial Exhibit 231-006 7/28/2022 8 RA.2003
Trial Exhibit 231-008 7/28/2022 8 RA.2004
Trial Exhibit 231-009 7/28/2022 8 RA.2005
Trial Exhibit 231-010 7/28/2022 8 RA.2006

RA.0007
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Trial Exhibit 231-012 7/28/2022 8 RA.2007
Trial Exhibit 231-013 7/28/2022 8 RA.2008
Trial Exhibit 005-001 7/28/2022 8 RA.2009
Trial Exhibit 005-002 7/28/2022 8 RA.2010
Trial Exhibit 005-004 7/28/2022 8 RA.2011
Trial Exhibit 004-036 7/28/2022 8 RA.2012
Trial Exhibit 004-001 7/28/2022 8 RA.2013
Trial Exhibit 004-015 7/28/2022 8 RA.2014
Trial Exhibit 005-003 7/29/2022 8 RA.2015
Trial Exhibit 004-022 7/28/2022 8 RA.2016
Trial Exhibit 007A-001 7/28/2022 8 RA.2017
Trial Exhibit 007A-011 7/28/2022 8 RA.2018
Trial Exhibit 007B-013 7/28/2022 8 RA.2019
Trial Exhibit 007B-014 7/28/2022 8 RA.2020
Trial Exhibit 007B-015 7/28/2022 8 RA.2021
Trial Exhibit 007B-017 7/28/2022 8 RA.2022
Trial Exhibit 007B-024 7/28/2022 8 RA.2023
Trial Exhibit 007B-030 7/28/2022 8 RA.2024
Trial Exhibit 007B-031 7/28/2022 8 RA.2025
Trial Exhibit 007B-134 7/28/2022 8 RA.2026
Trial Exhibit 007B-052 7/28/2022 8 RA.2027
Trial Exhibit 013A 7/28/2022 8 RA.2028
Trial Exhibit 013D 7/28/2022 8 RA.2029
Trial Exhibit 013E 7/28/2022 8 RA.2030
Trial Exhibit 013F 7/28/2022 8 RA.2031
Trial Exhibit 013G 7/28/2022 8 RA.2032

RA.0008
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Trial Exhibit 014A 7/28/2022 8 RA.2033
Trial Exhibit 014B 7/28/2022 8 RA.2034
Trial Exhibit 231-014 7/28/2022 8 RA.2035
Trial Exhibit 5563B-001 7127712022 8 RA.2036
Trial Exhibit 553A-001 7127712022 8 RA.2037
Trial Exhibit 130 7/29/2022 8 RA.2038-RA.2039
Trial Exhibit 131 7/29/2022 8 RA.2040-RA.2043
Trial Exhibit 132 7/29/2022 8 RA.2044
Trial Exhibit 133 7/29/2022 8 RA.2045-RA.2047
Trial Exhibit 148 7/29/2022 8 RA.2048-RA.2049

RA.0009
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Alphabetical Index

Document Date Vol. Page Range

Admitted Exhibit List 7 RA.1741-RA.1745

e Trial Exhibit 007B-059 7/25/2022 7 RA.1752

e Trial Exhibit 001-001 7/25/2022 7 RA.1746

e Trial Exhibit 001-006 7/25/2022 7 RA.1747

e Trial Exhibit 002 7/27/2022 7 RA.1762-RA.1768

e Trial Exhibit 003 7/27/2022 7 RA.1769-RA.1778

e Trial Exhibit 007A-011 7/28/2022 7 RA.2018

e Trial Exhibit 007B-003 7/25/2022 7 RA.1749

e Trial Exhibit 007B-011 7/25/2022 7 RA.1750

e Trial Exhibit 007B-025 7/25/2022 7 RA.1751

e Trial Exhibit 008 7/25/2022 7 RA.1753-1756

e Trial Exhibit 010 7/27/2022 7 RA.1779-RA.1781

e Trial Exhibit 011 7/26/2022 7 RA.1761

e Trial Exhibit 013A 7/28/2022 8 RA.2028

e Trial Exhibit 013D 7/28/2022 8 RA.2029

e Trial Exhibit 013K 7/28/2022 8 RA.2030

e Trial Exhibit 013F 7/28/2022 8 RA.2031

e Trial Exhibit 013G 7/28/2022 8 RA.2032

e Trial Exhibit 014A 7/28/2022 8 RA.2033

e Trial Exhibit 014B 7/28/2022 8 RA.2034

e Trial Exhibit 001-003 7/28/2022 8 RA.1993

e Trial Exhibit 001-004 7/28/2022 8 RA.1994

e Trial Exhibit 001-005 7/28/2022 8 RA.1995

e Trial Exhibit 001-010 7/28/2022 8 RA.1996

RA.0010
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Trial Exhibit 001-013 7/28/2022 8 RA.1997
Trial Exhibit 001-014 7/28/2022 8 RA.1998
Trial Exhibit 103 7/27/2022 7 RA.1804-RA.1805
Trial Exhibit 104 7/26/2022 7 RA.1757-RA.1760
Trial Exhibit 108 7/27/2022 7 RA.1806
Trial Exhibit 110 712712022 7 RA.1807
Trial Exhibit 111 7/27/2022 7 RA.1808-RA.1809
Trial Exhibit 113 7/26/2022 7 RA.1810-RA.1811
Trial Exhibit 114 7/26/2022 7 RA.1812-RA.1813
Trial Exhibit 115 712712022 8 RA.1815-RA.1837
Trial Exhibit 117 712712022 8 RA.1838-RA.1853
Trial Exhibit 118 7/27/2022 8 RA.1854-RA.1856
Trial Exhibit 123 7/26/2022 8 RA.1857-RA.1866
Trial Exhibit 125 7/26/2022 8 RA.1867
Trial Exhibit 126 712712022 8 RA.1868
Trial Exhibit 127 712712022 8 RA.1869
Trial Exhibit 128 7/27/2022 8 RA.1870
Trial Exhibit 129 7/27/2022 8 RA.1871
Trial Exhibit 130 7/29/2022 9 RA.2038-RA.2039
Trial Exhibit 131 7/29/2022 9 RA.2040-RA.2043
Trial Exhibit 132 7/29/2022 9 RA.2044
Trial Exhibit 133 7/29/2022 9 RA.2045-RA.2047
Trial Exhibit 134 7/28/2022 8 RA.1990-RA.1992
Trial Exhibit 138 712712022 8 RA.1872-RA.1875
Trial Exhibit 139 712712022 8 RA.1876-RA.1878
Trial Exhibit 140 7/27/2022 8 RA.1879-RA.1891

RA.0011
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Trial Exhibit 144 712712022 8 RA.1892-RA.1902
Trial Exhibit 148 7/29/2022 8 RA.2048-RA.2049
Trial Exhibit 150 7/26/2022 8 RA.1903-RA.1904
Trial Exhibit 151 7/26/2022 8 RA.1905-RA.1908
Trial Exhibit 152 7/27/2022 8 RA.1909
Trial Exhibit 153 712712022 8 RA.1910-RA.1919
Trial Exhibit 154 7/26/2022 8 RA.1920-RA.1928
Trial Exhibit 155 7/26/2022 8 RA.1929
Trial Exhibit 156 7/27/2022 8 RA.1930-RA.1932
Trial Exhibit 157 7/26/2022 8 RA.1933-RA.1935
Trial Exhibit 231-001 7/28/2022 8 RA.1999
Trial Exhibit 231-002 7/28/2022 8 RA.2000
Trial Exhibit 231-004 7/28/2022 8 RA.2001
Trial Exhibit 231-005 7/28/2022 8 RA.2002
Trial Exhibit 231-006 7/28/2022 8 RA.2003
Trial Exhibit 231-008 7/28/2022 8 RA.2004
Trial Exhibit 231-009 7/28/2022 8 RA.2005
Trial Exhibit 231-010 7/28/2022 8 RA.2006
Trial Exhibit 231-012 7/28/2022 8 RA.2007
Trial Exhibit 231-013 7/25/2022 7 RA.1748
Trial Exhibit 231-013 7/28/2022 8 RA.2008
Trial Exhibit 231-014 7/28/2022 8 RA.2035
Trial Exhibit 004-001 7/28/2022 8 RA.2013
Trial Exhibit 004-015 7/28/2022 8 RA.2014
Trial Exhibit 004-022 7/28/2022 8 RA.2016
Trial Exhibit 004-036 7/28/2022 8 RA.2012

RA.0012
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Trial Exhibit 498 7/26/2022 8 RA.1936-RA.1939
Trial Exhibit 005-001 7/28/2022 8 RA.2009
Trial Exhibit 005-002 7/28/2022 8 RA.2010
Trial Exhibit 005-003 7/29/2022 8 RA.2015
Trial Exhibit 005-004 7/28/2022 8 RA.2011
Trial Exhibit 5653D-001 712712022 7 RA.1801
Trial Exhibit 553D-013 7/27/2022 8 RA.1943
Trial Exhibit 5653D-019 7/27/2022 8 RA.1940
Trial Exhibit 553D-023 7/27/2022 8 RA.1941
Trial Exhibit 553D-029 7/28/2022 7 RA.1803
Trial Exhibit 553D-003 712712022 7 RA.1800
Trial Exhibit 553D-038 7/27/2022 8 RA.1942
Trial Exhibit 5653D-007 7/28/2022 7 RA.1802
Trial Exhibit 553A-001 712712022 8 RA.2037
Trial Exhibit 553B-001 712712022 8 RA.2036
Trial Exhibit 554 712712022 7 RA.1782
Trial Exhibit 555A 7/27/2022 7 RA.1790
Trial Exhibit 568 7/28/2022 7 RA.1798-RA.1799
Trial Exhibit 627A 7/25/2022 7 RA.1783-RA.1787
Trial Exhibit 630 712712022 7 RA.1788
Trial Exhibit 631 7/25/2022 7 RA.1789
Trial Exhibit 671 7/27/2022 7 RA.1796-RA.1797
Trial Exhibit 700A 7/28/2022 8 RA.1944-RA.1968
Trial Exhibit 700B 7/28/2022 8 RA.1969-RA.1989
Trial Exhibit 007A-001 7/28/2022 8 RA.2017
Trial Exhibit 007B-013 7/28/2022 8 RA.2019

RA.0013
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e Trial Exhibit 007B-014 7/28/2022 8 RA.2020

e Trial Exhibit 007B-015 7/128/2022 8 RA.2021

e Trial Exhibit 007B-017 7/128/2022 8 RA.2022

e Trial Exhibit 007B-024 7/128/2022 8 RA.2023

e Trial Exhibit 007B-030 7/28/2022 8 RA.2024

e Trial Exhibit 007B-031 7/28/2022 8 RA.2025

e Trial Exhibit 007B-052 7/128/2022 8 RA.2027

e Trial Exhibit 007B-092 712712022 7 RA.1795

e Trial Exhibit 007B-001 712712022 7 RA.1793

e Trial Exhibit 007B-013 7/27/2022 7 RA.1794

e Trial Exhibit 007B-134 7/28/2022 8 RA.2026

e Trial Exhibit 007B-042 712712022 7 RA.1791

e Trial Exhibit 007B-054 7124/2022 7 RA.1792
Appendix of Authorities 9/9/2021 5 RA.0962-RA.1242
Appendix of Exhibits — Volume I 9/8/2021 2 RA.0318-RA.0598
Appendix of Exhibits — Volume II 9/8/2021 3 RA.0600-RA.0855
Appendix of Exhibits — Volume III 9/9/2021 4 RA.0857-RA.0960
Appendix of Exhibits — Volume IV, 10/6/2021 6 RA.1456-RA.1504
in Opposition to Plaintiff’'s Motion
for Summary Judgement
Declaration of Catharine Miller in 10/6/2021 6 RA.1335-RA.1375
Opposition to Motion for Summary
Judgment
Declaration of Catharine Miller in 9/8/2021 1 RA.0051-RA.0254
Support of Defendants’ Motion for
Summary Judgment
Declaration of Jeffrey M. Trissell in 10/6/2021 6 RA.1376-RA.1378
Opposition to Plaintiff’'s Motion for
Summary Judgment
Declaration of Jeffrey M. Trissell in 9/8/2021 2 RA.0302-RA.0317

Support of Defendants’ Motion for
Summary Judgment

RA.0014
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Declaration of Jeffrey M. Trissell in 7/22/2022 7 RA.1600-RA.1603

Support of Defendants’ Trial Motion

for Judicial Notice
o Exhibit 21 7/22/2022 7 RA.1604-RA.1613
e Exhibit 22A 712212022 7 RA.1614-RA.1618
e Exhibit 22B 712212022 7 RA.1619-RA.1620
e Exhibit 22C 712212022 7 RA.1621-RA.1624
e Exhibit 22D 7/22/2022 7 RA.1625-RA.1630
o Exhibit 22E 7/22/2022 7 RA.1631-RA.1637
o Exhibit 22F 712212022 7 RA.1638-RA.1643
e Exhibit 22G 712212022 7 RA.1644-RA.1655
e Exhibit 23 7/22/2022 7 RA.1656-RA.1657
o Exhibit 24A 7/22/2022 7 RA.1658-RA.1661
o Exhibit 24B 7/22/2022 7 RA.1662-RA.1670
e Exhibit 25A 712212022 8 RA.1671-RA.1679
e Exhibit 25B 712212022 8 RA.1680-RA.1686
e Exhibit 25C 7/22/2022 8 RA.1687-RA.1691
o Exhibit 26A 7/22/2022 8 RA.1692-RA.1701
o Exhibit 26B 7/22/2022 8 RA.1702-RA.1740

Declaration of Milan L. Brandon in 9/9/2021 6 RA.1291-RA.1304

Support of Request for Judicial No-

tice

Declaration of Milan L. Brandon in 9/8/2021 6 RA.1281-RA.1282

Support of Motion to Seal

Defendants’ Evidentiary Objections 10/6/2021 6 RA.1445-RA.1455

in Opposition to Plaintiff’'s Motion

for Summary Judgment

Defendants’ Memo in Opposition to 10/6/2021 6 RA.1307-RA.1334

Plaintiff’s Motion for Summary

Judgment

Defendants’ Reply Memo in Support | 10/20/2021 6 RA.1505-RA.1522

of Motion for Summary Judgment

RA.0015
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Defendants’ Separate Statement in 10/6/2021 RA.1379-RA.1444
Opposition to Plaintiff’s Motion for

Summary Judgment

Defendants’ Separate Statement of 10/20/2021 RA.1531-RA.1564
Undisputed Material Fact and Re-

sponse to Plaintiff’'s Additional Ma-

terial Facts

Defendants’ Trial Motion for Judicial | 7/22/2022 RA.1576-RA.1581
Notice

Memo in Support of Defendants’ Mo- 9/8/2021 RA.1273-RA.1278
tion to Seal

Memo of Points and Authorities in 9/9/2021 RA.0021-RA.0050
Support of Defendants’ Motion for

Summary Judgment

Minute Order 12/15/2021 RA.1565-RA.1567
Notice of Motion (Motion for Sum- 9/8/2021 RA.0018-RA.0020
mary Judgment)

Notice of Motion and Motion to Seal 9/8/2021 RA.1270-RA.1272
in Support of Motion for Summary

Judgment

Order on Defendants’ Motion for 1/28/2022 RA.1573-RA.1575
Summary Judgment

Order on Defendants’ Motion to Seal | 12/15/2021 RA.1568-RA.1569
Order on Plaintiff’s Motion for Sum- 1/6/2022 RA.1570-RA.1572
mary Judgment

Plaintiff’s Objections to Evidence in 10/6/2021 RA.1523-RA.1529
Support of Defendants’ Motion for

Summary Judgment

Plaintiff’s Opposition to Defendants’ | 7/24/2022 RA.1582-RA.1599
Trial Request for Judicial Notice

Proof of Service 9/9/2021

Proposed Order (Motion for Sum- 9/9/2021 RA.1268-RA.1269
mary Judgment)

Proposed Order (Request for Judicial | 9/9/2021 RA.1305-RA.1306
Notice)

Proposed Order Granting Motion to 9/8/2021 RA.1279-RA.1280
Seal

Request for Judicial Notice in Sup- 9/9/2021 RA.1285-RA.1290

port of Motion for Summary Judg-
ment

RA.0016
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Sealed Exhibit B to the Declaration

of Catharine Miller in Support of De-
fendants’ Motion for Summary Judg-

ment

9/8/2021

RA.0255-RA.0292

Sealed Exhibit F to Declaration of
Catharine Miller in Support of De-

fendants’ Motion for Summary Judg-

ment

9/8/2021

RA.0293-RA.0300

Separate Statement of Undisputed
Material Facts

9/8/2021

RA.1244-RA.1267

RA.0017

Document received by the CA 5th District Court of Appeal.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Charles S. LiMandri, SBN 110841
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Paul M. Jonna, SBN 265389
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TO: PLAINTIFF DEPARTMENT OF FAIR EMPLOYMENT & HOUSING

NOTICE IS HEREBY GIVEN that on Thursday, November 4, 2021, at 8:30 a.m.,
or as soon thereafter as the matter may be heard before the Honorable David R. Lampe, in
Department 11 of the above-entitled Court, located at 1415 Truxtun Avenue, Bakersfield, California
93301, Defendants Catharine Miller and Cathy’s Creations, Inc. d/b/a Tastries will and hereby do
move the Court for summary judgment with regard to Plaintiff Department of Fair Employment
and Housing’s Complaint brought on behalf of Real Parties in Interest Eileen and Mireya
Rodriguez-Del Rio.

This motion is made on the ground that the undisputed facts demonstrate that: (1.1) Real
Parties were not denied full and equal services; (1.2) Real Parties’ sexual orientation did not
motivate the denial of service; (2.1) the Free Exercise Clause of the California Constitution

represents a dispositive defense; (2.2) the Free Exercise Clause of the U.S. Constitution represents

a dispositive defense; and (2.3) the Free Speech Clause of the U.S. Constitution represents 3

Authorities in support thereof, the Separate Statement of Undisputed Material Facts, the Notice i
Lodgment, and the Declarations of Jeffrey M. Trissell, Esq., Richard Salpietra, Esq., Thomag
Ward, Karyl Miller, and Carol Foreman, all of which are filed and served concurrently herewitl;
the pleadings and files on record in this action; and any further evidence and argument that thé

Court may properly receive at or before the hearing on this motion.
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Brandon II, Esq., on the records and file herein, and on such evidence as may be presented at the

hearing on the motion.

Dated: September 8, 2021

Respectfully submitted,

LiMANDRI &JONNfA LLP

il /f Al

Charles S. LiMandri~

Paul M. Jonna

Mark D. Myers

Jeffrey M. Trissell

Robert E. Weisenburger

Milan L. Brandon II

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller
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INTRODUCTION

[FJrom the beginning of creation, “God made them male and
female.” “For this reason a man shall leave his father and mother
and be joined to his wife, and the two shall become one flesh.” So
they are no longer two, but one flesh. ~Mark 10:6-8.

This case is about a judicial promise. This is not a case about racial minorities who are so
disfavored that their ability to actually find a hotel willing to lodge them is at risk.! This is not a case
about excluding women from higher education on the sole bases of outdated stereotypes.? This is not
a case “inexplicable by anything but animus” against the LGBT community.? This is a case about
enforcing the Supreme Court’s promise—when it overruled the votes of 60 million Americans and
made same-sex marriage the law of the land.*

The Supreme Court made very clear, when it made same-sex marriage the law of the land, that

the Constitution protects both sexual minorities and religious minorities. To some, “it would demean

QN
o

a timeless institution if the concept and lawful status of marriage were extended to two persons of th

religious doctrines, may continue to advocate [for traditional marriage] with utmost, since £
conviction[.]”7

The facts of this case are not materially in dispute. Defendant Catharine Miller is a life-long
devout Christian who believes marriage is instituted by God to be a union between one man and ong

woman. This traditional view of marriage is a central doctrine of the Christian faith shared by million$

1 (See Heart of Atlanta Motel, Inc. . U.S. (1964) 379 U.S. 241, 253.)
2 (See U.S. v. Virginia (1996) 518 U.S. 515, 550.)

3 (See Romer v. Evans (1996) 517 U.S. 620, 632.)

4 (Obergefell . Hodges (2015) 576 U.S. 644, 664-668.)

5(Id. at 657.)

6 (Id. at 672.)

7(Id. at 679-680.)
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of Americans across many denominations and is also shared by most of the major religions. She is the
sole proprietor of Tastries Bakery and runs it in accordance with her religious beliefs.

Real Parties in Interest Eileen Del Rio and Mireya Rodriguez are a same-sex couple who are
married in the eyes of the State of California as Mrs. & Mrs. Rodriguez-Del Rio. They sought to
commission Cathy Miller and Tastries Bakery to make a traditional wedding cake for their same-sex
wedding ceremony. Due to her sincerely held religious beliefs, Mrs. Miller declined and offered to
arrange service through another bakery. Mrs. & Mrs. Rodriguez-Del Rio chose not to go with that
bakery, but ended up getting a cake they loved from another baker—one of many in the larger
Bakersfield metropolitan area that were more than willing to make their wedding cake. Then, alleging
sexual orientation discrimination, Real Parties in Interest complained to the Department of Fair
Employment & Housing (“DFEH”), which brought this suit.

As stated above, this case is about a judicial promise. That promise was that when the

Supreme Court made same-sex marriage the law of the land, it—and the courts below it—would nofp

livelihoods, their reputations—or fidelity to their God. For the reasons discussed below, this Coutt

should enforce that promise.

FACTUAL & PROCEDURAL HISTORY

visited Tastries Bakery to commission Defendants Cathy Miller and Tastries Bakery to create £

custom wedding cake for their forthcoming same-sex wedding ceremony. (Compl., ] 36-38.). Thg
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investigation, filed a petition for preliminary injunctive relief with the Superior Court on December
13, 2017, in action no. BCV-17-102855. On February 5, 2018, the Court declined to grant Plaintiff
DFEH preliminary injunctive relief, which then continued with its investigation. (See Dept. of Fair
Employment and Housing v. Miller (Cal. Super. 2018) 2018 WL 747835.)

On October 17, 2018, having completed its investigation, Plaintiff DFEH brought the present
action. On November 29, 2018, Plaintiff filed the operative First Amended Complaint, raising a single
cause of action: violation of the Unruh Civil Rights Act. (Compl., qq 45-54.) Following various
discovery disputes, trial is now set for December 13, 2021. Pursuant to a stipulated briefing schedule,
the parties are now bringing cross-motions for summary judgment.

LEGAL STANDARD
“A party may move for summary judgment in any action or proceeding if it is contended that

the action has no merit[.]” (Code Civ. Proc., §437c(a)(1).) Similarly, “[a] party may move for

cause of action.” (/d. at subd. (p)(2).) “Once the defendant . . . has met that burden, the burden shifts{
to the plaintiff . . . to show that a triable issue of one or more material facts exists as to the cause of

action or a defense thereto.” (/d.)
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ARGUMENT

1. THERE IS No MERIT TO PLAINTIFF’S CAUSE OF ACTION

Plaintiff’s operative First Amended Complaint pleads a single cause of action: discrimination
on the basis of sexual orientation in violation of the Unruh Civil Rights Act. (Compl., ] 45-54.) To
establish this claim, Plaintiff must show that (1) Defendants discriminated or made a distinction that
denied full and equal services to Real Parties; (2) that a substantial motivating reason for Defendant’s
conduct was their perception of Real Parties’ sexual orientation; (3) that Real Parties were harmed;
and (4) that Defendants’ conduct was a substantial factor in causing Real Parties’ harm. (CACI No.
3060 [citing Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 232; Harris v. Capital Growth
Investors XTIV (1991) 52 Cal.3d 1142, 1149].)

“[TThere are two causation elements. There must be a causal link between the discriminatory

intent and the adverse action (see element 2), and there must be a causal link between the adverse

action and the harm (see element 4).” (CACI No. 3060, Directions for Use.) However, “harm is

presumed, and elements 3 and 4 may be considered established if no actual damages are sought,
leaving the party with $4,000 in statutory damages. (/4. [citing Civ. Code, § 52(a); Koire v. Metro Caf
Wash (1985) 40 Cal.3d 24, 33].)

Here, Plaintiff and Real Parties seek only statutory damages. (DSS #36.) Therefore, there ar
only two elements: (1) that Defendants discriminated or made a distinction that denied full and equa
services to Real Parties; and (2) that a substantial motivating reason for Defendant’s conduct was thei
perception of Real Parties’ sexual orientation. Plaintiff can establish neither element.

1.1.  Real Parties were not Denied Full and Equal Services

12
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not gender dysphoria. As a result, the hospital cancelled the operation. (/4.)

According to the patient, in response to the cancellation, there was a “flurry of advocacy on
Minton’s behalf,” which led the hospital’s President to suggest that the patient could have the
operation done at a nearby Methodist hospital. (/4. at 1159-1160.) Following this suggestion, three
days later on September 2 at the nearby hospital, the patient had the hysterectomy. (/4. at 1159.) The
patient then sued under the Unruh Act, contending a denial of “full and equal access to medical care.”
(/d. at 1158.) The trial court sustained the hospital’s demurrer without leave to amend, holding that
the patient cannot contend that “receiving the procedure he desired from the physician he selected to
perform that procedure three days later than he had planned and at a different hospital than he desired
deprived him of full and equal access to the procedure.” (/4. at 1161 [quoting trial court].) The court of
appeal reversed on slightly different grounds, stating:

To be clear, we do not question the observation in North Coast that “to
avoid any conflict between their religious beliefs and the state Unruh
Civil Rights Act’s antidiscrimination provisions, defendant physicians
can avoid such a conflict by ensuring that every patient requiring a
procedure receives ‘full and equal’ access to that medical procedure
through a hospital physician lacking defendants’ religious objections.”
[citation] But the ... facts alleged in the amended complaint are that
Dignity Health znstially did not ensure that Minton had “full and
equal” access to a facility for the hysterectomy. . .. Dignity Health’s
subsequent reactive offer to arrange treatment elsewhere was not the
implementation of a policy to provide full and equal care to all. .. . [I]t
cannot constitute full equality under the Act to cancel his procedure
for a discriminatory purpose, wait to see if his doctor complains, and
only then attempt to reschedule the procedure at a different hospital.
“Full and equal” access requires avoiding discrimination, not merely
remedying it after it has occurred.

(/d. at 1164-1165 [quoting North Coast Women’s Care Medical Group, Inc. v. Superior Court (2008)

Cal.4th 1145, 1159] [“ Morth Coast”] [cleaned up; italics added].)

the case here. (DSS ##1-3.)
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1.2.  Real Parties’ Sexual Orientation Did Not Motivate the Denial of Service

As stated above, the second element of an Unruh Act claim is that a substantial motivating
reason for Defendant’s conduct was their perception of Real Parties’ sexual orientation. (CACI No.
3060.) Plaintiff cannot meet this element either.

“The Unruh Act does not prohibit discrimination against persons based upon their conduct,
but only prohibits that discrimination resulting from the individual’s membership in a particular class
of persons.” (Cloutier v. Prudential Ins. Co. of America (N.D. Cal. 1997) 964 F.Supp. 299, 304; see Civ.
Code, § 51(c).) “A policy that is neutral on its face is not actionable under the Unruh Act, even when
it has a disproportionate impact on a protected class.” (Turner v. Association of American Medical
Colleges (2008) 167 Cal.App.4th 1401, 1408.) For example, “having sexual relations with an HIV-
infected individual” is a conduct based justification for the denial of life insurance. It cannot be

characterized as the status of being in a relationship with a disabled individual. (Cloutier, supra, 964

F.Supp. at 304.)®

8 (See also North Coast, supra, 44 Cal.4th at 1161 [noting that “defendant physicians [are] free to late
offer evidence at trial that their religious objections were to participating in the medical insemination
of an unmarried woman and were not based on plaintiff’s sexual orientation, as her complaingf

231 Cal.App.3d 515, 519 [being a “civil rights litigant” is conduct, not status]; Frantz v. Blackwel(d
. . . D
(1987) 189 Cal.App.3d 91, 96 [being an “investor-speculator” is conduct, not status].)
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[“ Masterpiece II’] [citing Masterpiece I, supra, 138 S.Ct. at 1738-1739 (Gorsuch, J., concurring)].)
Recognizing the “serious respect” that this distinction commands, it has been followed by
both the Supreme Courts of Arizona and the United Kingdom:

Our decision today is limited ... and the protection afforded ... is
based solely on the celebratory messages Plaintiffs convey (or refuse to
convey), not the race, gender or sexual orientation of the customer.
[citation] Indeed, Plaintiffs have never asserted that their faith
precludes them from serving same-sex couples, or that it requires them
to refuse service to a customer based on their sexual orientation.
Rather, as noted above, Plaintiffs consistently testified that they are
willing to serve all customers, regardless of their status. But what they
refuse to do is violate their religious convictions by creating a message
for anyone that celebrates same-sex marriage.

(Brush & Nib Studio, LC v. City of Phoenix (2019) 247 Ariz. 269, 304.)

The important message from the Masterpiece Bakery case is that there
is a clear distinction between refusing to produce a cake conveying a
particular message, for any customer who wants such a cake, and
refusing to produce a cake for the particular customer who wants it
because of that customer’s characteristics.

(Lee v. Ashers Baking Co. Ltd. [2018] UKSC 49, q 62 [appeal taken from N. Ir.].)

orientation, but rather based on Defendants’ religious beliefs against conveying a particular message:
(DSS ## 4-5.) In this context, there is no Unruh Act claim.

2. THERE IS A COMPLETE DEFENSE TO PLAINTIFF’S CAUSE OF ACTION

affirmative defense). Each of these defenses defeats Plaintiff’s claim as a matter of law.

2.1. The Free Exercise Clause of the California Constitution
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the federal Constitution under totally similar provisions of the Bill of Rights.” (Feminist Women’s
Health Center, Inc. v. Philibosian (1984) 157 Cal.App.3d 1076, 1086 [italics added] [citing Mandel ».
Hodges (1976) 54 Cal.App.3d 596, 616]; see also Burfitt v. Newsom (Cal. Super. 2021) 2021 WL
2152961, at *3 [“Article I, Section 4, of the California Constitution [] is at least as protective of
religious liberties as the First Amendment”].)

Prior to the U.S. Supreme Court decision in Employment Division v. Smith (1990) 494 U.S. 872
[“Smiath”], California courts applied to the California Free Exercise clause “the test set out in Skerbert
v. Verner (1963) 374 U.S. 398, and Wisconsin v. Yoder (1972) 406 U.S. 205, and now codified in RFRA.”
(Smath v. Fair Employment & Housing Com. (1996) 12 Cal.4th 1143, 1179 [plur. opn.] [“FEHC”]
[citations cleaned up].) Following Employment Division v. Smith, the California Supreme Court has
revisited the California Free Exercise Clause three times, and in each instance it has applied a pre-

Smith strict scrutiny test. (See North Coast, supra, 44 Cal.4th 1145; Catholic Charities of Sacramento,

Inc. v. Superior Court (2004) 32 Cal.4th 527; FEHC, supra, 12 Cal.4th 1143.) Thus, until the Californiz

strict scrutiny review, the burden of justification is both demanding and entirely upon th.
government.” (Connerly v. State Personnel Bd. (2001) 92 Cal. App.4th 16, 43 [equal protection context]g
see also 7d. at 35-38 [discussing strict scrutiny test in detail].)

Although California courts purport to have tied the California free exercise clause to th

Sherbert/ Yoder/RFRA test (FEHC, supra, 12 Cal.4th at 1179 [plur. opn.]), and are bound to apply

2=
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test at least as fulsome as the First Amendment (Feminist Women’s Health Center, supra, 157
Cal.App.3d at 1086), they have sometimes enunciated that test differently than the U.S. Supreme
Court. With respect to the burden analysis, the U.S. Supreme Court has made clear that any monetary
burden is a constitutionally significant burden. (See Burwell v. Hobby Lobby Stores, Inc. (2014) 573 U.S.
682, 710 [under RFRA, “a law that operates so as to make the practice of religious beliefs more
expensive in the context of business activities imposes a burden on the exercise of religion.”] [cleaned
up].) In contrast, without drawing where the line is, the California Supreme Court has held that “a law
that indirectly made a religious practice more expensive might at some point become a constitutionally
significant burden on religious exercise.” (Catholic Charities, supra, 32 Cal.4th at 563, fn.19.) It is not
clear how this reasoning translates to decreased revenue, as opposed to increased expenses, since the
former is arguably far more burdensome.

California courts’ strict scrutiny analysis has also sometimes differed from the U.S. Supreme

Court’s analysis, especially with respect to the “compelling state interest.” The U.S. Supreme Courfp

has a compelling interest in applying the laws in the specific situation at issue:

The City asserts that its non-discrimination policies serve three
compelling interests: maximizing the number of foster parents,
protecting the City from liability, and ensuring equal treatment of
prospective foster parents and foster children. The City states these
objectives at a high level of generality, but the First Amendment
demands a more precise analysis. Rather than rely on broadly
formulated interests, courts must scrutinize the asserted harm of
granting specific exemptions to particular religious claimants. The
question, then, is not whether the City has a compelling interest in
enforcing its non-discrimination policies generally, but whether it has
such an interest in denying an exception to CSS.

(Fulton v. City of Philadelphia, Pennsylvania (2021) 141 S.Ct. 1868, 1881 [citations omitted; cleaned up] »
[quoting Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal (2006) 546 U.S. 418, 430-432].) Iz
contrast, California courts have simply accepted that the State has a compelling interest in eradicating
all discrimination. (FEHC, supra, 12 Cal.4th at 1177 [housing discrimination against unmarrie

couples]; Catholic Charities, supra, 32 Cal.4th at 564 [sex discrimination in employer health insurancés

. . . . . . . . Cl
benefits|; North Coast, supra, 44 Cal.4th at 1158 [sexual orientation discrimination in access to medlc
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treatment]; but see Schmoll v. Chapman University (1999) 70 Cal.App.4th 1434, 1443 [application of
anti-discrimination laws to religious organization’s sex discrimination in hiring of employees violated
free exercise clause].)

Here, even using California’s weaker slant on the pre-Smith test, Defendants are protected as a
matter of law. Defendants have a religious objection to sending a message celebrating any marriage
except between one man and one woman. (DSS #6.) Applying the Unruh Act to Defendants’ making
of wedding cakes is a “substantial burden” because such cakes constitute a significant portion of
Defendants’ business. Without the decreased revenue from that portion of their business, the Bakery
is not financially viable. (DSS ## 7-8.) Thus, the burden shifts to Plaintiff to satisfy strict scrutiny, i.e.,
to identify a compelling government interest that cannot be established through less restrictive means.
Although Defendants believe that Plaintiff cannot show a compelling state interest (and will discuss

that below), for purposes of this section, that is irrelevant because Plaintiff cannot establish the least

restrictive means prong. The U.S. Supreme Court, the California Supreme Court, and a Californiap

1882; North Coast, supra, 44 Cal.4th at 1159; Minton, supra, 39 Cal.App.5th at 1164-1165.) That 1s
exactly what occurred here. (DSS ##9-11.)

2.2.  The Free Exercise Clause of the U.S. Constitution

Under the U.S. Constitution, the states “shall make no law respecting an establishment aj
religion, or prohibiting the free exercise thereof.” (U.S. Const., amend. I.) When looking at the feders
Free Exercise clause, the analysis is in many respects similar to above. However, where
examination of the federal Free Exercise clause by the U.S. and California Supreme Courts differ, thé i
former controls. (See Forsyth v. Jones (1997) 57 Cal. App.4th 776, 782.)

The main difference from the California Free Exercise clause is that under the Firs}
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satisfy strict scrutiny. (/4.) A law is not “generally applicable” if it is underinclusive in achieving their
ends. (/d.) “As a rule of thumb, the more exceptions to a prohibition, the less likely it will count as a
generally applicable, non-discriminatory law.” (Roberts . Neace (6th Cir. 2020) 958 F.3d 409, 413.)

A law is not “neutral” “if the object of a law is to infringe upon or restrict practices because of
their religious motivation[.]” (Lukumi, supra, 508 U.S. at 533 [italics added].) Obviously, “the
minimum requirement of neutrality is that a law not discriminate on its face.” (Lukumi, supra, 508
U.S. at 533.) But “[t]he Free Exercise Clause ... extends beyond facial discrimination. The Clause
forbids subtle departures from neutrality, and covert suppression of particular religious beliefs. . . .
The Free Exercise Clause protects against governmental hostility which is masked, as well as overt.”
(/d. at 534 [cleaned up].) The neutrality requirement is not merely a negative command. Rather, under
it, “all officials must pause to remember their own high duty to the Constitution and to the rights it

secures.” (Masterpiece I, supra, 138 S.Ct. at 1731 [quoting Lukumi, supra, 508 U.S. at 547]; see also 7d.

at 1734-1740 [Gorsuch, J., concurring] [expounding on the lack of neutrality].) Here, applying the

applicable” nor “neutral,” triggering strict scrutiny.

2.2.1. Neutrality & General Applicability

makes the law not generally applicable. (/4.) In that context, ‘“where the State has in place a system off
individual exemptions, it may not refuse to extend that system to cases of ‘religious hardship’ withoup

compelling reason.” (/4. [quoting Smith, supra, 494 U.S. at 884].)
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centuries.” (/4. at 1874.) By the 21st Century, there were “20 other agencies in the City” who also
provided for those children’s needs, in addition to Catholic Social Services (“CSS”). (Zd. at 1875) In
line with the requirements of the Catholic faith, no Catholic agency could certify a couple as
acceptable to receive a foster youth if they were unmarried according to the Church’s definition,
which included same-sex couples. (/4.) “No same-sex couple ha[d] ever sought certification from
CSS,” but “[i]f one did, CSS would direct the couple to one of the more than 20 other agencies in the
City, all of which currently certify same-sex couples.” (/d.)

In 2018, citing CSS’s adherence to Catholic religious beliefs—which it characterized as
discrimination on the basis of sexual orientation—Philadelphia refused to refer foster-youth to CSS
for placement with couples certified as fit to accept foster-youth. (/4.) CSS and several foster-parents
(including Ms. Sharonell Fulton) then brought suit. The Supreme Court concluded that because

Philadelphia’s own contracts permitted it to grant an exemption to CSS, its refusal to do so required

application of strict scrutiny. (/4. at 1877.) As stated above, all nine Justices answered this question Off

I g

although “equal treatment of prospective foster parents” “is a weighty one, the factual history of th

case—described above—made clear that such an interest was insufficient. (/4. at 1882.)

individualized exemptions. The Unruh Act provides that it “shall not be construed to confer any righ

or privilege on a person that is conditioned or limited by law[.]” (Civ. Code, § 51(c).) This allows 6
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certain people even if in violation of the Unruh Act].)

Whenever the law—either a statute or case law—sets conditions that are different than those
prescribed by the Unruh Act, that creates the potential for an individualized exemption. Some laws
may provide specific criteria for the exemption (see Lazar, supra, 69 Cal.App.4th at 1505 [granting
authority to rental car companies to set minimum age]), but many laws will require an assessment
based on the nature of the activity or conduct (see, e.g., U.S. Const., amend. I [free speech clause]),
which leads to individualized exemptions. The free speech provisions of the U.S. Constitution
establish rights of the highest order that must be reconciled with the Unruh Act. Exemption is not
automatic, but it does require individualized consideration based on the facts and circumstances. (See
DSS ##17-18 [DFEH stating it “does not use its enforcement authority under the Unruh Civil Rights
Act to compel speech”].) But as stated in Fulton, “where the State has in place a system of individual

exemptions, it may not refuse to extend that system to cases of ‘religious hardship’ without

compelling reason.” (Fulton, supra, 141 S.Ct. at 1877.) Application of strict scrutiny is triggered.

wedding services must not contradict God’s sacrament of marriage between one man and one womary

in order to avoid a conflict with their sincerely held religious beliefs regarding marriage. (DSS # 12

violate the Unruh Act. (DSS #18.) At the end of the day, this is either an individualized exemption fog
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other cake artists, or an individualized prosecution targeting Defendants for their disfavored religious
beliefs. Regardless, the circumstances of Fulton exist, and strict scrutiny should be applied.

Second, with respect to neutrality, “[tlhe Supreme Court held in Masterpiece I that one
element of Colorado’s ‘clear and impermissible hostility’ toward [baker| Phillips’ religious beliefs was
‘the difference in treatment between Phillips’ case and the cases of other bakers|.]’ ” (Masterpiece II,
supra, 445 F.Supp.3d at 1240.) Thus, where certain bakeries are “excused . . . from baking cakes with
messages the bakers deemed offensive,” but the defendant baker is not (4. at 1241), and indeed the
government uses the baker’s assertion that he “will not create cakes ‘that promote the idea that a
person’s sex is anything other than an immutable God-given biological reality,” as evidence ‘that the
refusal to provide service to [the plaintiff| was based on [her] transgender status) > “this disparate
treatment reveals .. hostility.” (/4. [italics added]; see also Masterpiece I, supra, 138 S.Ct. at 1736

[Gorsuch, J., concurring] [noting that “[t]he problem here is that the Commission failed to act

neutrally by applying a consistent legal rule.”].)

express messages they would not communicate for anyone” (DSS ##17-18), and yet continues withy

this prosecution, this is evidence of hostility triggering strict scrutiny.

22
MEMORANDUM OF POINTS & AUTHORITIES ISO

DEFENDANTS’ MOTIT{KRﬁlO/%zRY]UDGMENT OR ADJUDICATION
()




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

of “this decision ... supports the existence of bad faith.” (/4. at 1237, 1242.) Here, during the
administrative investigation, Plaintiff raced into court to obtain a temporary restraining order on
December 14, 2017—less than ten days after the Supreme Court heard oral argument in Masterpiece I,
where Justice Kennedy several times indicated that he would probably lead a five-justice majority in
reversing the lower court decision. (DSS #20.) The timing of the onslaught of this litigation is
suspicious and indicates retaliation. (See A2z v. Trump (E.D. Va. 2017) 234 F.Supp.3d 724, 737 [“The
Court’s conclusion rests on the highly particular ‘sequence of events’ leading to this specific EO”].)
2.2.2. Hybrid Rights

Laws that burden religious exercise along with other constitutional rights violate a hybrid of
rights and trigger strict scrutiny. (See Smith, supra, 494 U.S. at 881-882 [strict scrutiny for “hybrid
situation[s]” where free-exercise claim is linked with “other constitutional protections, such as

freedom of speech”].) Although the California Supreme Court has called this doctrine into doubt, it

has not explicitly rejected it (Catholic Charities, supra, 32 Cal.4th at 558), and other courts have mori

As explained below, because applying the Unruh Act to Defendants here would also violate their fre
speech rights (see § 2.3, 7ufra), strict scrutiny is required.

2.2.3. Strict Scrutiny

Fulton, supra, 141 S.Ct. at 1881 [citations omitted].)
As stated above, California cases have held that uniform application of non-discriminatio: i
statutes is an adequate “interest[] of the highest order.” (FEHC, supra, 12 Cal.4th at 1177; Catholi&

Charities, supra, 32 Cal.4th at 564; North Coast, supra, 44 Cal.4th at 1158.) But there is not unifo
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Court has rejected the California Supreme Court’s reasoning, requiring that the government identify
an “interest[] of the highest order” in specifically denying a religious objector an exemption. (Fulton,
supra, 141 S.Ct. at 1881; Gonzales, supra, 546 U.S. at 431].) And although “equal treatment” of “gay

” “is a weighty” interest,” it is not per se a compelling interest of the highest

persons and gay couples
order when it does not cause gay couples to actually “be treated as social outcasts or as inferior in
dignity and worth.” (Fulton, supra, 141 S.Ct. at 1882.) In other words, the DFEH cannot simply argue
that pushing a political, gay-rights v. religious-rights agenda is a compelling interest. (See DSS # 22
[DFEH: “Plaintiffs have looked for cases to push the law forever. Rosa Parks was not just happened to
be taking the bus that day. [sic] So whether or not there is knowledge going in there does not change

the fact that there was a violation.”].)?

Nor can Plaintiff rely on the actual provision of wedding-related services as a compelling

interest. The Real Parties actually obtained a wedding cake. (DSS #25.) And if this were the

Coast, supra, 44 Cal.4th at 1159; Minton, supra, 39 Cal.App.5th at 1164-1165.)

2.3.  The Free Speech Clause of the U.S. Constitution

Under the U.S. Constitution, the states “shall make no law ... abridging the freedom )

fundamental constitutional right to the free exercise of religion.”].)

24
MEMORANDUM OF POINTS & AUTHORITIES ISO

DEFENDANTS’ MOTIT{KRﬁlO/%aRY]UDGMENT OR ADJUDICATION
()




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

2.3.1. Compelled Speech

A compelled-speech defense has three elements: (1) speech, (2) the government compels,
(3) and the speaker objects to. (See Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston
(1995) 515 U.S. 557, 572-573 [applying elements]; Cressman v. Thompson (10th Cir. 2015) 798 F.3d 938,
951 [identifying elements].) If the three elements are satisfied, strict scrutiny is triggered. (See Pacific
Gas and Elec. Co. v. Public Utilities Com’n of California (1986) 475 U.S. 1, 19-20 [“PG&E”]; Taking
Offense v. State (2021) 66 Cal.App.5th 696.) Elements two and three are conceded: because
Defendants make wedding cakes celebrating traditional marriages, Plaintiff seeks to use the Unruh Act
to compel Defendants to make wedding cakes celebrating same-sex weddings. (DSS ## 26-27.) The
only question is whether Defendants’ wedding cakes are speech. The Free Speech clause of the First
Amendment protects both “pure speech” and “expressive conduct.” Under both theories,

Defendants’ designing and creation of custom cakes for certain events is protected.

Pure Speech. Pure speech includes such matters as “pictures, films, paintings, drawings, andy

(1981) 452 U.S. 61, 65), and nonsense poetry. (Hurley, supra, 515 U.S. at 569.) It also includes sile
protest through a sit-in (Brown v. State of La. (1966) 383 U.S. 131, 141-142), and parades. (Hurleyd
supra, 515 U.S. at 569.)

As stated by the Supreme Court:

[T]he Constitution looks beyond written or spoken words as mediums
of expression. Noting that symbolism is a primitive but effective way of
communicating ideas, our cases have recognized that the First
Amendment shields such acts as saluting a flag (and refusing to do so),
wearing an armband to protest a war, displaying a red flag, and even
marching, walking or parading in uniforms displaying the swastika. As
some of these examples show, a narrow, succinctly articulable message
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is not a condition of constitutional protection, which if confined to
expressions conveying a particularized message, would never reach the
unquestionably shielded painting of Jackson Pollock, music of Arnold
Schéenberg, or Jabberwocky verse of Lewis Carroll.

(Hurley, supra, 515 U.S. at 569 [citations omitted; cleaned up].)

As applied here, “[a] wedding cake is not just a cake in a Free Speech analysis. It is an artistic
expression by the person making it that is to be used traditionally as a centerpiece in the celebration of a
marriage.” (Miller, supra, 2018 WL 747835, at *3.)1° Thus, because “art is speech” (Chelsey, supra, 479
F.Supp.3d at 548), compelling Defendants to create wedding art necessarily triggers strict scrutiny.

The two cases perhaps most supportive of this principle are cases which held that the creation
of both wedding invitations and tattoos are pure speech. (Brush & Nib, supra, 247 Ariz. at 287,
Anderson v. City of Hermosa Beach (9th Cir. 2010) 621 F.3d 1051, 1061.) Custom wedding invitations

constitute “pure speech” because each invitation “contains [] hand-drawn words, images, and

calligraphy, as well as [] hand-painted images and original artwork.” (Brush & Nib, supra, 247 Ariz.

287.) Similarly, “[t]attoos are generally composed of words, realistic or abstract images, symbols, or
combination of these, all of which are forms of pure expression that are entitled to full Fir
Amendment protection.” (Anderson, supra, 621 F.3d at 1061.) Moreover, “[t]he fact that both th
tattooist and the person receiving the tattoo contribute to the creative process . .. does not make thé]
tattooing process any less expressive activity, because there is no dispute that the tattooist applies hig
creative talents as well.” (14. at 1062.) Here, when Defendants create a custom wedding cake, they ar

engaged in artistic expression. Cake designs can range from simple to elaborate, but all styles requir

skill and each design portrays an image and message intended by the customer. (DSS ## 28-32.) Iﬁ

O vV U T Tol ot O

this case, the Real Parties wanted to communicate this was a traditional wedding, so the traditional a
white three tier cake was chosen because this would create the image and statement the Real Partie
intended. (See DSS # 34.) This is art entitled to full First Amendment protection.

Expressive Conduct. Separate from pure speech, the First Amendment protects “conduct;

that is “sufficiently imbued with elements of communication.” (7exas v. Johnson (1989) 491 U.S. 39

10 (See Department of Fair Employment and Housing v. Superior Court of Kern County (2020) 5
Cal.App.5th 356, 401-402 & fn.12 [noting that this order is binding absent satisfaction of requirement
for reconsideration of Code Civ. Proc., §1008].)
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404.) Such conduct is only protected if (1) there is “an intent to convey a particularized message;” and
(2) “the likelihood is great that the message will be understood by those who view it.” (Anderson,
supra, 621 F.3d at 1058 [cleaned up].) This test only applies to expressive conduct, not pure speech.
(/d. at 1060.) Examples include burning a flag (Johnson, supra, 491 U.S. at 411), burning a draft card
(U.S. ». O’Brien (1968) 391 U.S. 367, 370), and wearing a black armband. (7inker v. Des Moines
Independent Community School Dist. (1969) 393 U.S. 503, 505-506.)

As applied here, “[a] wedding cake ... is to be used traditionally as a centerpiece in the
celebration of a marriage.” (Miller, supra, 2018 WL 747835, at *3.) Most simply, therefore, the cake
expresses the message that this union is a “marriage” and that it should be celebrated. (Masterprece I,
supra, 138 S.Ct. at 1740-1745 [ Thomas, J., concurring] [expounding upon wedding cakes as expressive
conduct]; Kaahumanu v. Hawaii (9th Cir. 2012) 682 F.3d 789, 799 [wedding ceremony itself is

expressive conduct].) When Defendants design and create custom wedding cakes, that is the message

that they intend to convey. (DSS # 33.) It is also the message most likely to be understood by those whi u.l
protection as expressive conduct. Applying the Unruh Act here must satisfy strict scrutiny.

2.3.2. Content Discrimination

Federation of the Blind of North Carolina, Inc. (1988) 487 U.S. 781, 795.)

Second, Plaintiff’s interpretation of the Unruh Act would require Defendants to create cake$
celebrating same-sex weddings because they create cakes celebrating opposite-sex weddings.
Defendants only created cakes celebrating quinceafieras (even a quinceafiera cake very similar to &

wedding cake), they’d be safe. It is only because Defendants create cakes celebrating traditiong
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marriage that Plaintiff seeks to compel Defendants to also create cakes celebrating same-sex marriage.
(See DSS #27.) In this way, the Unruh Act is triggered by the content of Defendants’ prior speech.
That makes its application content-based. (See Miami Herald Publishing Co. v. Tornillo (1974) 418 U.S.
241, 256 [statute “exacts a penalty on the basis of the content” by requiring newspapers to print
editorial only if they printed editorial with particular content earlier].)™!

Third, applying the Unruh Act here would confer access to the marketplace based on
viewpoint. (See Rosenberger v. Rector and Visitors of University of Virginia (1995) 515 U.S. 819, 829
[“Viewpoint discrimination is ... an egregious form of content discrimination.”].) According to
Plaintiff, if Defendants make cakes celebrating weddings, the law does not require them to make cakes
on every subject requested of them; rather, according to Plaintiff, the law only requires them to create
cakes promoting one specific view—cakes celebrating same-sex weddings. (See DSS #27.) That is a

viewpoint-based access requirement that requires Defendants to speak views with which they

disagree. (See PG&E, supra, 475 U.S. at 13 [law discriminates based on viewpoint when it awardsy
access “only to those who disagreed with the [speaker’s] views”].)1?

2.3.3. Strict Scrutiny

religious beliefs and endorse the Real Parties’ definition of “marriage.” This is not a compelli .
interest. (Miller, supra, 2018 WL 747835, at *5.) “[TThe point of all speech protection . . . is to shielg

just those choices of content that in someone’s eyes are . . . hurtful.” (Hurley, supra, 515 U.S. at 574() )

11 (See also PGEE, supra, 475 U.S. at 13-14 [law regulates based on content if it “condition[s] [access] &
on any particular expression” conveyed|; 7MG, supra, 936 F.3d at 753 [law regulated based on contenfgp
by treating filmmakers “choice to talk about one topic—opposite-sex marriages—as a trigger for
compelling them to talk about a topic they would rather avoid —same-sex marriages”].)

viewpoint-based because it “conferred beneﬁts to speakers based on Vlewpomt g1v1ng access only to
consumer group opposing the utility’s practices”]; Arizona Free Enterprise Club’s Freedom Club PAC
Bennett (2011) 564 U.S. 721, 742, fn.8 [campaign finance law problematic because a candidate’s speeci
triggered funds given “to his opponent” to speak hostile views].)

28
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Thus, “regulating speech because it is discriminatory or offensive is not a compelling state interest,
however hurtful the speech may be.” (TMG, supra, 936 F.3d at 755 [statute could not compel
videographers to participate in same-sex weddings].)
3. THERE Is No BASIS FOR PUNITIVE DAMAGES

As stated above, a party can move for summary adjudication as to a claim for punitive
damages. (Code Civ. Proc., § 437¢(f)(1); Basich v. Allstate Ins. Co. (2001) 87 Cal.App.4th 1112, 1119.)
Here, although Plaintiff’s complaint includes a prayer for punitive damages (Compl., 51, Prayer
q12), Plaintiff later stated that the only damages it is seeking are statutory damages of $4,000 per
violation. (DSS # 39.) Further, there is no evidence that Defendants acted with “malice, oppression or
fraud,” let alone “clear and convincing evidence.” (DSS ## 40-43; Basich, supra, 87 Cal.App.4th at
1121.) Accordingly, this Court should grant summary adjudication with respect to Plaintiff’s prayer for

punitive damages.

CONCLUSION

because protracted litigation may chill the exercise of First Amendment rights. For that reasons

summary judgment is a favored remedy in free speech cases.” (Kirby v. Sega of America, Inc. (2006

summary judgment, and protect their right to continue making a living while not violating thei

sincerely held religious beliefs.

29

MEMORANDUM OF POINTS & AUTHORITIES ISO

DEFENDANTS’ MOTIT{KRﬁlO/%gRY]UDGMENT OR ADJUDICATION
()



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Dated: September 8, 2021

Respectfully submitted,

LiMA DRI&]ON A P

i

éharles S. LiMandri
Paul M. Jonna

Mark D. Myers
Jeftrey M. Trissell
Robert E. Weisenburger

Milan L. Brandon II

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller
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I, Catharine Miller, declare and state as follows:

1. I am a named defendant in the above entitled action. Accordingly, I have personal
knowledge of the matters set forth below and could and would competently testify thereto if called
upon to do so in court.

OVERVIEW OF MY ARTISTIC BACKGROUND

2. I am a creative designer who owns and operates Cathy’s Creations, Inc., doing
business as Tastries Bakery—a small bakery in Bakersfield, California. I am the 100% shareholder of
Tastries Bakery. Opened in January 2013, Tastries Bakery is primarily a custom bakery that will
collaborate with clients to design custom cakes, cookies and pastries for their event or occasion.

3. I have used my creative talents in many ways over the years: through music,
elementary education, floral arrangements, interior design, and event planning. I have always had a

unique ability to provide inspiring and creative vision to every project and service. With Tastries

Bakery, I direct a team of culinary artists who, by creating a vast selection of artistic bakery design§

help enrich my clients’ life celebrations.

4. Music has been a part of my artistic expression for most of my life. Some of mys;

buildings.

2
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7. Finally, I’ve been decorating cakes from home since I was 18 and created my own
recipes. Over the years, I took classes in both baking and decorating. The baking classes have
focused on ingredient interaction—allowing me to develop recipes for a wide range of products in
different applications.

OVERVIEW OF MY SINCERELY HELD RELIGIOUS BELIEFS

8. I am a practicing Christian and woman of deep faith; I seek to honor God in all
aspects of my life. Jesus taught us that the greatest commandments are to “Love the Lord your God
with all your heart and with all your soul and with all your mind and with all your strength. The
second is this: Love your neighbor as yourself.” (Mark 12:30-31.) How I treat people and how I run
my business is very important to me. I believe God has called me to abide by His precepts that He
set forth in the Bible. In other words, I strive to honor God by making my life edifying to Him.

9. Although I still organize some events, I have coordinated fewer events lately because

4:11.)

10.  As a Christian, I desire my life to be one of grace, love, compassion, and truth

Among the fundamental principles of my faith is the belief that God designed marriage to be [

designed custom cakes and desserts for anyone. I eagerly seek to serve all people, but I cannoiy
3
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design custom cakes that express ideas or celebrate events that conflict with my core religious
beliefs. It would violate the first and greatest commandment if I were to create custom cakes that
express messages or celebrate events that conflict with my love for God. (See Ephesians 4:29;
1 Timothy 5:22; 1 Corinthians 10:1-22; 2 Corinthians 6:14-18.)

12. My decisions on whether to design a custom cake or coordinate an event never focus
on the client’s identity. Rather, they focus on what the custom cake or event will express or
celebrate. These limitations on my custom work have no bearing on my premade items, which were
not tailored for any specific purpose or message and are available to all customers for any use they
may choose.

13. A potential customer’s identity or characteristic simply has no bearing on whether I
accept a custom cake order. Although I do not ask, sometimes customers tell me or it is obvious that

a customer is a member of the LGBT community, and so I know that I have created cakes that

celebrate birthdays, graduations, and adoptions for LGBT customers or for one of their famil

important people in their lives.
14.  There are many custom cakes that I will not create. For example, I will not desig

cakes that celebrate divorce, that display violence, that glorify drunkenness or drug use, that contai

cakes that demean any person or group for any reason, or that promote racism, or any other messa
that conflicts with fundamental Christian principles.

15.  In the baking profession, my policy is not unusual: it is standard industry practice fog )

has been a written policy for many years. A true and correct copy of our written design standardss

which have been slightly tweaked over the years, is attached as Exhibit A. Copies of these writte

bakery.

/11
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16. I first wrote down these design standards, probably in 2016, when marijuana became
legal and prolific in Bakersfield. At that time, we were receiving requests for marijuana laced or
themed products, and I could not in good conscience promote those messages. Then, we were also
getting more requests for X-rated cakes for bachelorette parties, or other bachelorette cakes with
drunken Barbie dolls that I would not create. Thus, I decided that we needed a written policy. I have
declined numerous requested Halloween cakes or marijuana cakes and have referred many such
custom requests to one of the many other competent bakeries in Bakersfield.

17.  Once, a man requested a beautiful seven-tier cake that he planned to use at a vow-
renewal ceremony that he was planning for his wife. He intended to surprise her at the ceremony by
announcing his intention to obtain a divorce. Because using our cakes in this manner violates my
policy about demeaning and humiliating people, I declined the order.

18.  Whenever a customer requests a cake that we cannot make, I first try to design a cake

that fits their theme and will meet our standards. That often will resolve the issue, but if that does notg

weddings. I can refer couples to any of these competent bakeries and will provide more referrals if 3
couple does not like a specific bakery.
19.  Tastries Bakery’s design standards apply across all products, and my custom weddi

cakes are no exception. They are my artistic expression because, through them, I and my busines

basic message: this event is a wedding, and the couple’s union is a marriage. They also declare a
opinion: the couple’s marriage should be celebrated. These expressions have a lasting value througlh
pictures presenting the wedding cake as a centerpiece of their wedding celebration. Therefore}
whenever I create a custom wedding cake, [ am expressing a message about marriage.

20.  Like many Christians, I believe that marriage is a sacred union between one man and

one woman. God’s plan for marriage comes straight from His Word: “[F]rom the beginning
5
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creation, God made them male and female, for this reason, a man will leave his father and mother
and be united with his wife and the two will become one flesh. So they are no longer two, but one.”
(Mark 10:6-9.) Weddings therefore signify that the “two [have] become one flesh.” (/4.)

21.  Talso believe, in accordance with the Bible’s teachings, that marriage represents the
relationship between Jesus Christ and His Church. Thus, for me, my creative message is also
transcendent. In each custom wedding cake, I am affirming that marriage is not only a sacred union
between man and wife but representative of the relationship between Jesus Christ and His Church.
Regardless of whether my wedding clients plan an overtly religious event, I believe that all weddings
are sacred and that they create an inherently religious relationship.

22.  Even from a secular perspective—absent any religious undertone—the wedding
cake has been a symbol of a marital union dating back to the 1700’s. The wedding cake is the

centerpiece of the wedding reception and a focal point for pictures and ceremony during the

T

reception. Cutting the cake together is a tradition signifying the first act as man and wife, providin T

celebration.

24.  Because of my religious beliefs, I would consider it sacrilegious to express throug )
Tastries designs an idea about marriage that conflicts with my religious beliefs. For this reason, £
cannot provide custom products and services that celebrate any form of marriage other than th
Biblical model of a husband and wife.
/17

/17
6
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THE DESIGN PROCESS FOR CREATING A TASTRIES WEDDING CAKE

25.  All pre-ordered wedding cake made by Tastries Bakery are custom cakes, and I
participate in every part of the custom cake design and creation process. First, I participate in the
creation of all recipes used at Tastries Bakery. Some recipes were made by me over many years.
Others were developed after I started the bakery. The development of recipes is both an art and a
science that takes time to master. Any time we design a new flavor or product, it can take 3 to 6
months to make its way into use at the bakery. Although no professional bakery produces all products
entirely from scratch, we go above and beyond most bakeries to produce custom flavors and products
with carefully selected ingredients validated through our testing and by customer reviews. All
decorators at Tastries are gifted artists. Some have come to us with prior cake decorating experience,
but all decorators have received specialized training in decorating techniques, sculpting and color

selection. Each decorator has specialized skills that are shared through cross training and teamwork.

We also have many specialized tools to help decorators accomplish amazing designs.

26.  Most clients interested in a custom designed wedding cake are pre-scheduled for 42

. . . . )
what they want. Rather, it is a collaborative process where I offer the best design options fo

wedding cake customers. Although we show the binder to clients while in the store, we do not lei
7
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anybody take a copy because the binder has proprietary business information. For this reason, my
attorneys are submitting the binder under seal.

28.  Also, during this process, I discuss the meaning and importance of marriage and how
they need to spend as much time on marriage preparation—preparing to be husband and wife—as
they spend on wedding planning. For Christian couples, I will discuss how the Lord brought them
together and how they could incorporate Bible verses into their vows. I also have a wedding packet
that I give to couples that discusses these topics and is attached as Exhibit C.

29.  This process can take considerable time, often lasting over an hour to design a
unique creation for each bride and groom. Once this design process is complete and the client wishes
to commission Tastries for the custom wedding cake, my client and I complete the order form. The
order form oftentimes includes a hand-drawn design of the cake or a picture with notes to reflect

specific changes. The order will usually include details of delivery and set-up at the wedding venue.

30. My custom wedding cakes are often delivered close to the time that the event begin$
My husband, Mike Miller, delivers most of the wedding cakes, but on some occasions I or a staft

member will help with deliveries. We will often be seen during delivery and set-up. Most of the timé

supposed to be wearing Tastries’ uniforms, and they oftentimes interact with guests as they’r
placing the cake, adding flowers or setting up a dessert bar.
31. Guests will often ask who designed the cake, and I will receive follow-up custo

cake requests from wedding guests. Our standard practice is to leave a Tastries card that sayg

designed it. My clients often share my contact information with those who are interested i
commissioning Tastries for their own events.
32.  To show the artistry that goes into each and every wedding cake that we design and

create, I have selected some photos of our cakes. Those photos are attached as Exhibit D.

/17
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TASTRIES BAKERY’S GUARANTEE OF FULL AND EQUAL SERVICES

33.  As explained above, if Tastries Bakery cannot make a custom product because it
violates our design standards, I will connect the customer with another one of Bakersfield’s many
competent bakeries or home bakers.

34.  Inthe summer of 2016, two gentlemen came into Tastries Bakery seeking a wedding
cake. It was the first time that I ever had a same-sex couple come in, and I was not prepared for
what to do. I ended up meeting with them, and designing a beautiful, Disney-themed cake, and they
left a deposit. That evening I struggled with my conscience and did not know what to do, but then I
remembered Stephanie from Gimme Some Sugar. She was a member of the LGBT community that
I had tried to hire—she was an amazing decorator—but now owned and ran a bakery called Gimme
Some Sugar. When I had first opened Tastries Bakery, she had told me to come to her if I ever

needed any help.

35. I contacted Stephanie and met with her at her shop. I told her I had a situation ana -

know that we both are Christians and we see things differently, but would you be willing to do thei
cake? I don’t want to hurt anyone, but with my Christian beliefs I just can’t bake the cake, but

want to help them get what they need.”

just like my mother. She loves me but does not understand my relationship.” We talked about ou S

me, I understand.” She went behind the counter, gave me her business cards. I was choked up an
9
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very appreciative. I thanked her and told her I would bring their order form and deposit by.

37.  After meeting with Stephanie, I contacted the two men that had placed the order and
explained my concerns. They were very gracious and accepted my request to transfer their order to
Gimme Some Sugar.

38.  Since then, I have referred three couples to Stephanie. All of them were very
understanding of my sincerely held religious beliefs about marriage, and two of them have continued
to frequent the bakery. Stephanie has since sold her bakery. Gimme Some Sugar is now called
Cornerstone Bakery and the new owner (Jennifer) has agreed to accept referrals for same-sex
wedding orders. All other bakeries in Bakersfield would do the same, so there are several options for
referrals based on the style of cake and how busy each bakery may be.

SUMMARY OF THE INCIDENT WITH EILEEN AND MIREYA

39.  Tastries Bakery offers a complementary cake-tasting party for newly engaged

couples who are interested in ordering a custom wedding cake. I specifically designed the party u.l

40.  During one of these tastings, I welcomed Mireya and Eileen Rodriguez Del-Rio t@
my cake shop on August 26, 2017, just like I would any other prospective client. They came into t :
shop with an older woman (Eileen’s mother) and joined a couple of men who were already therg
This was not unusual; I often meet with couples along with members of the wedding party.
believed these five were the bride and groom along with the maid of honor, the best man, and 4

mother.

10
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the groom?” One of the men pointed to Eileen and said, “She is.” I turned to Eileen, who was
filling out the custom cake request form. Eileen laughed and said, “I still have trouble remembering
to write Rodriquez-Del Rio.” This perplexed me. Ordinarily, people change names after they
marry, not before.

42.  So, I asked where they were getting married. They said, “At the Metro.” I asked
some other general questions like “ What time are you getting married?” and “Did you get the early
or late set-up time at the Metro?” These questions were important because delivering cakes to the
Metro is inordinately difficult—they have a very short delivery window. But Mireya and Eileen had
difficulty answering these questions. To me, it appeared that they were thinking about these details
for the first time.

43. At this point, the design consultation had just begun—we hadn’t discussed flavors

or fillings or other details. I knew that I could not create custom cakes to celebrate a same-sex

along with a call to action by local LGBT advocate Whitney Weddell. Tastries social media pages{

were under siege by vicious written attacks on my character and about the bakery. The bakery wa

of violence. A collection of hate mail we received is attached as Exhibit E.

/11
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46.  Within a few hours of the Eileen’s Facebook posting, we also began receiving calls
from numerous media outlets, demanding statements and interviews. Reporters swarmed the
Tastries Bakery parking lot and began interviewing customers.

47.  In one incident, a man called Tastries Bakery to order a sheet cake. He specified that
he wanted the caking frosting to be a specific picture. The man told the Tastries employee, an 18-
year-old girl, that he had just emailed the picture. He also told the employee that he wanted her to
stay on the line while she opened the picture so he could tell her how he wanted it placed on the
cake. The email arrived, and the employee opened the attached image. To her horror, it was a
photograph of two naked men engaged in a pornographic act. The young woman screamed; the
caller burst out laughing. Another employee rushed to her side, and the two girls frantically tried to
delete the image. But the image expanded to full screen, and the only way to remove it was to

print it.

48. In another example, an anonymous man would call the bakery incessantlyg

until the police had left.
49.  The chronic phone, email and social media harassment lasted for three monthg.
They start up again every time Tastries Bakery is mentioned in the news. After these events, we lo

many employees due to the threats and hateful comments.

50.  The threats of harassment led to actual violence. My car was broken into and ary

employee was assaulted in back of the bakery by an individual who mentioned this case during thé
attack. Attached as Exhibit F are portions of my deposition where I describe these criminal acts*g
They were designated confidential under the protective order, my attorneys are submitting thaE

C
exhibit under seal, and I request that the court maintain the seal to protect the employee’s privacy. E
12
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51.  Ilater learned that other wedding professionals came forward to offer services free of
charge for Mireya and Eileen’s celebration, including a baker that provided a free wedding cake
along with cake cutting services.

52.  Tastries will suffer significant harm if the Court issues an order that requires
Tastries to either accept same-sex wedding cake orders or to stop taking wedding cake orders
altogether. Wedding services account for 25-30% of Tastries’ sales revenue with many customer
relationships that follow-on from the initial wedding order (baby showers, birthdays, anniversaries,
etc.). Should Tastries stop selling wedding cakes, it would likely become insolvent and be forced to
close.

I declare under penalty of perjury under the laws of the United States and the State of
California that the foregoing is true and correct. Executed this 8th day of September 2021, at

Bakersfield, California.

13
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ascries

bakery-boutique-events

Some of our traditions and rituals are so old we have forgotten the reasons behind them. Ritual and traditions,
though, are an important part of every culture. The wedding ceremony itself is one of our culture’s oldest and
most significant rituals. The sacrament of marriage was ordained by God and represents the depth of love God
has for each of us. “As a bridegroom rejoices over his bride, so will your God rejoice over you.” Is 62:5 Taking
vows, making public declarations, and serving your guests and each other are all important parts of our
culture’s wedding ritual. You will spend a lot of time and money preparing to perform these rituals.
Understanding the meaning behind each one will make your wedding day even that much more meaningful
and memorable for both of you.

Many engaged couples spend hours searching for the right cake for their special celebration. But, do you know
that as we enjoy the variety of wedding cakes available to us now, these cakes have a long deep history? The
number of tiers, the color of the cake, the cake cutting and the existence of wedding cakes comes from a
carefully planned longstanding tradition dating back to Roman and Medieval times. For centuries The Wedding
Cake has often been the centerpiece of the wedding, typically sitting in a place of honor at the reception.

i

'_ﬁ\

™ Helpful Hint: Think about where you want your cake to be placed? Whatever is directly behind the cake will be in

your pictures. Is there enough space for people to gather around as you complete two of the 4 rituals at your

reception? What is the lighting surrounding your cake... will your guests be able to see both of you? {,M
e
I

Stacking of the Cake

In some cultures the tradition of stacking the cake represented fertility. Couples would iy
stack as many layers as they could as this symbolized the number of children they would have! W |

CA 5th District Court of Appeal.

“So God created man in his own image, in the image of God he created him; A Ll )
male and female he created them. And God blessed them. And God said to them, '\*.".‘\“!E*&
'Be fruitful and multiply and fill the earth.” Genesis 1:27-28 I _'__’/%
So how many tiers would you like your wedding caketobe? ~ © ;*l:__ "'.'_1.‘.'-?8
UTRIAT
- D

The Creative Custom Design

It is our desire to create a unique cake that captures your theme, personality, colors and taste blended together in
a way that expresses the simplicity of you as a couple. So...What are your favorite 4 flavors of cake? ©

Document rec

CM1905
RA.0071



The theme of your wedding is the picture you see in your minds eye when you close your eyes and envision one of
the most life changing events you will ever have. For some it is simply seeing your future spouse for the first time
on your wedding day. For others it is the décor and colors that set the tone and mood for the celebration.
Wedding colors are an important part of setting the theme and tone for your ceremony and reception.

What colors are you thinking about for your wedding?
What color would you like your wedding cake to be?

Do you know what shape you would like your cake?
“Then the LORD God said, 'lt is not good that the man should be alone; I will make him a helper fit for him.'
...So the LORD God caused a deep sleep to fall upon the man, and while he slept he took one of his ribs and
closed up its place with flesh. And the rib that the LORD God had taken from the man, he made into a woman
and brought her to the man.” Genesis 2:18-25

X

out and use it for inspiration. If you see a cake in the bakery that you like, let one of the girls at the front desk
know and they will take a picture and print it for you.

Making the Magical Cut

As with all wedding traditions, cutting your first slice of wedding cake together is meant to represent
something. Do you know what it represents? Do you know why you have that fancy silver knife and cake
server? Do you know why the slicing of the cake is such a popular photo opportunity? Do you plan to smash
that first slice of cake into the face of your new spouse? Perhaps once you learn more about this tradition,
you’ll re-think that plan...

“Be devoted to one another in love. Honor one another above yourselves." Romans 12:10

Cutting your wedding cake together, hands together on the knife, is the first domestic act you will perform
together. You have ordered a large, beautiful cake, or maybe a smaller cake with the perfect dessert bar big
enough to serve all of your family and friends. Just as you will offer hospitality to friends and family in your new
home together, cutting and serving your cake as husband and wife is the first act of hospitality you will perform
together. It is a ceremonial representation of the hospitality you will show to others, together as a new family
unit.

2
Q
<
©
5
Q
@)
B
B
O
=
iy]
<
@)
)
<
=

"But at the beginning of creation God 'made them male and female."
For this reason a man will leave his father and mother and be united to his wife,
and the two will become one flesh.' So they are no longer two, but one.
Therefore what God has joined together, let man not separate." Mark 10:6-9

If you choose to book with us today and “Save the Date”, you can put a deposit down and we will “Save your Date!.
If you would prefer to wait and think about it a little longer, we will put your order in the pending file and wait to

/‘@ hear from you. @
(A

CM1906
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The second part of the cake cutting tradition involves the husband and wife feeding each other a piece of the

cake they’ve just cut together. This too, is a very important ceremonial act. When the husband takes a piece of
cake and feeds his wife, he is showing the world how he will take care of her. It is a ceremonial representation

of his intention to provide food for his wife and his family. Likewise, when the wife feeds her husband, she is

also ceremonially showing everyone gathered how she will take care of her husband, and provide for him as

well. Centuries before, the Romans used bread loaves in place of today’s wedding cake. The groom would

break the bread loaf over his brides head hoping for lots of crumbs, showing the many blessings they would |

have together. \
To Smash or not to smash... HMMM? That is the Question? f, N
5] Ko@)
o
Maybe consider the hours of wedding preparation, the desire to be the most beautiful or

handsome you have ever been in your life, perhaps this should be thought through...
but at least it isn’t as bad as having bread crumbs all over you!

The ritual has nothing to do with who makes the money or who does the cooking. Feeding each other the first
bite of their Wedding Cake is a visual representation of the vows the couple made to each other only moments
before the cake was cut. It is your first opportunity to provide for each other - ritually, yes, but no less
important. &P

Helpful Hint: Even if you think you're a pro at cutting cakes—maybe your birthday cake?>—here are your
special instructions to make the first cut. You wouldn't want to place the knife in the wrong spot and cause your
delicate tower to topple over. We recommend you cut from the bottom tier, but at Tastries, when you purchase
your custom cake or dessert bar from us ($350+), you will receive a 6” top tier replica for your One Year Anniversary
at a cost of $25, so you may serve the top if you would like. Traditionally, the bottom tier is used for the Magical Cut -
but that was so the top tier could be saved. Which tier would you like to cut? Top or Bottom? (Circle one) This
might sound obvious, but remember to use the knife, not the server, for the quickest and cleanest cut. Now the
groom places his hand over the bride’s hand to help her slice the first piece. Now Slide the slice onto the server and
place it on a plate. Use the knife to cut the slice into two small pieces. You can each take your pieces from the same
plate for the ceremonial feeding.

strict Court of Appeal.

Smile & Say “ Tastries ”

ved by the CA 5th

Along with the first dance and bouquet toss, this charming tradition of cutting the cake is one of those photo
opportunities that graces every wedding album. It provides both a fabulous photo opportunity and symbolizes
your first joint task as newlyweds.

Helpful Hint: Before the celebration, be clear and specific on where your cake will be placed.
Let us know if you would like a stand for your cake. A cake stand is an inexpensive way to “add a layer” or
height to your Wedding Cake. Do you think you are interested in a stand?

CM1907
RA.0073



Many photographers take pictures of the cake being set up, the cake with the guests gathered around, and the

moment make your magical cut and feed each other for the first time as man and wife. Giving consideration to the
background, lighting and visibility of your wedding cake will make these portraits extend these beautiful memories
for a lifetime.

The Groom's Cake

Early American weddings had groom's cakes and many weddings have resurrected the tradition of this cake to
showcase the groom's hobbies, individual taste, and even their favorite sports teams. They are usually chocolate
to contrast the actual wedding cake, although any flavor or design is acceptable. Recently some newer trends
have shown up:

5NN n e The Half and Half Wedding cake: Half of the cake is decorated as a beautiful white wedding
% cake and the other half is a delectable chocolate design or groom themed cake.
g e The Grooms cake for the rehearsal dinner: A cake totally designed by the bride (secretly)

as a gift to her future husband and a surprise for him the night before their wedding.

The Gift of Hospitality

A wedding reception is all about hospitality. We sometimes forget that wedding guests are just that - guests.
They are guests who are witnesses to, and participants in, one of our most sacred traditions.

Because they have honored us by playing important roles in our lives, and by agreeing to e 9
participate in our wedding ceremony, it is our privilege to honor them in return with f, b ‘3
hospitality after the ceremony is complete. In the past, the bride and groom would send @ S
guests home with a piece of their wedding cake similar to a wedding favor, later guests & : fo™;
were given a little memento; something like flower seeds, mints or chocolates wrappedin a o (Gel)E

little piece of tulle or box with a matching ribbon. That tradition has evolved into treats being
taken home. Some couples have chosen a personalized cookie with the bride and grooms
initials or their wedding date tied in a little bag with a wedding color ribbon. Some have
chosen to have little boxes at a dessert bar with a thank you note for the guests to choose
treats to take home with them... all of these are examples of appreciation to your guests

i GOt of Appeal.

3D

DL

for taking the time to spend the day supporting and celebrating you becoming husband and wife. <
Always remember that the wedding reception is your way of thanking your guests. %
=
“Therefore a man shall leave his father and his mother and hold fast to his wife, >
and they shall become one flesh." Genesis 2:24 %
Yoty =
o\ g S
ﬂ‘:\-_ 3 I, A —
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