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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF KERN

DEPARTMENT OF FAIR EMPLOYMENT
AND HOUSING, an agency of the State of
California,

Plaintiff,
V.

CATHY’S CREATIONS, INC. d/b/a
TASTRIES, a California Corporation; and
CATHARINE MILLER, an individual,

Defendants.

EILEEN RODRIGUEZ-DEL RIO and MIREYA
RODRIGUEZ-DEL RIO,
Real Parties in Interest.
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Kern County Superior Court
By Gracie Goodson, Deputy

CASE NO.: BCV-18-102633
IMAGED FILE

DEFENDANTS CATHARINE
MILLER AND TASTRIES
BAKERY’S SEPARATE
STATEMENT OF UNDISPUTED
MATERIAL FACTS

Date: Nov. 4, 2021
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Dept: 1
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Defendants Catharine Miller and Tastries Bakery hereby submit this Separate Statement of
Undisputed Material Facts, together with references to supporting evidence, in support of their
Motion for Summary Judgment or, in the alternative, Summary Adjudication, against Plaintiff
Department of Fair Employment & Housing with regard to Plaintiff’s Complaint for Violation of

the Unruh Civil Rights Act.

ISSUE NO. 1.1: Defendants are entitled to summary adjudication of Plaintiff’s Claim for
Violation of the Unruh Act because Real Parties in Interest were not
denied full and equal services

MOVING PARTY’S UNDISPUTED OPPOSING PARTY’S RESPONSE AND
MATERIAL FACTS AND SUPPORTING SUPPORTING EVIDENCE
EVIDENCE
Undisputed Material Fact
1. On August 26, 2017, at the same time
that Defendants declined to make Real
Parties” wedding cake, Defendants
offered to connect Real Parties with
another bakery that could make their
cake.
Evidence:
e Miller Decl., q9q 18, 33-38, 43
e App. Ex. 1, Compl., 2:27-3:4, 8:19-21,
11:10-11, 11:13-15
e App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 24 5
Q)
e App. Ex. 14, Mireya Dep., 64:25-65:12! : ;
e App. Ex. 15, Samuel Dep., 47:19-49:15, ;
54:17-55:3 )
&
L If the witnesses have the same last name (i.e., Mrs. & Mrs. Rodriguez-Del Rio and Mr. & Mrg5
Salazar), then their first name is used. No disrespect is intended. 8
|
3
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MOVING PARTY’S UNDISPUTED
MATERIAL FACTS AND SUPPORTING
EVIDENCE

OPPOSING PARTY’S RESPONSE AND
SUPPORTING EVIDENCE

e App. Ex. 16, Patrick Dep., 60:14-62:2

Undisputed Material Fact

2. If Real Parties had informed
Defendants that they rejected the
bakery to which they were referred,
Defendants would have offered to
connect Real Parties with another
bakery that could have made their cake.

Evidence:
e Miller Decl., q 18
e App. Ex. 13, Eileen Dep., 121:14-20

e App. Ex. 18, Johnson Dep., 101:10-13

Undisputed Material Fact

3. Real Parties actually obtained a wedding
cake for their wedding ceremony.

Evidence:

e App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 12

e App. Ex. 4, DFEH Resp. to Tastries
RFAs No. 19

e App. Ex. 13, Eileen Dep., 121:5-13,
175:13-176:2 & Ex. 631

e App. Ex. 14, Mireya Dep., 150:19-
152:13 & Ex. 631, 153:5-154:1

e App. Ex. 17, Criollo Dep., 17:5-18:23,
20:7-11, 21:19-21, 33:10-34:1
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ISSUE NO. 1.2: Defendants are entitled to summary adjudication of Plaintiff’s Claim for

Violation of the Unruh Act because Real Parties’ sexual orientation did

not motivate the denial of service

MOVING PARTY’S UNDISPUTED
MATERIAL FACTS AND SUPPORTING
EVIDENCE

OPPOSING PARTY’S RESPONSE AND
SUPPORTING EVIDENCE

Undisputed Material Fact

4. Defendants object to celebrating any
form of marriage other than a marriage
between one man and one woman.

Evidence

e Miller Decl.,, qq10-11, 19-21, 24 &
Ex. A

e App. Ex. 1, Compl., 2:27-3:4, 8:8-18,
11:10-11, 11:13-15

e App. Ex. 3, DFEH Resp. to Tastries
SROGs Nos. 17, 22, 24

Undisputed Material Fact

5. Defendants’ objection to celebrating
any form of marriage other than a
marriage between one man and one
woman was the basis of the denial of
service to Real Parties on August 26,
2017.

Evidence

e Miller Decl., q10-11, 19-21, 24, 43 &
Ex. A

e App. Ex. 1, Compl., 2:27-3:4, 8:8-18,
11:10-11, 11:13-15

e App. Ex. 3, DFEH Resp. to Tastries
SROGs Nos. 17, 22, 24

7~ A —el =
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App. Ex. 7, DFEH Resp. to Miller
SROGs No. 16

App. Ex. 9, DFEH Resp. to Miller
RFAs No. 27

App. Ex. 13, Eileen Dep., 115:12-24
App. Ex. 15, Samuel Dep., 57:7-10
App. Ex. 16, Patrick Dep., 65:1-5

App. Ex. 17, Criollo Dep., 88:11-89:7;
Errata 89:2

App. Ex. 18, Johnson Dep., 19:18-
20:10, 29:6-30:3, 30:21-31:2, 32:18-
34:1,92:20-93:6, 94:7-16
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ISSUE NO. 2.1: Defendants are entitled to summary adjudication of Plaintiff’s Claim for
Violation of the Unruh Act due to their affirmative defense of the Free

Exercise Clause of the California Constitution

MOVING PARTY’S UNDISPUTED OPPOSING PARTY’S RESPONSE AND
MATERIAL FACTS AND SUPPORTING SUPPORTING EVIDENCE
EVIDENCE

Undisputed Material Fact

6. Defendants have a religious objection to
celebrating any form of marriage other
than a marriage between one man and
one woman.

Evidence

e Miller Decl., qq10-11, 19-21, 24 &
Ex. A

e App. Ex. 1, Compl., 2:27-3:4, 8:8-18,
11:10-11, 11:13-15

e App. Ex. 4, DFEH Resp. to Tastries’
RFA’s No. 9

e App. Ex. 9, DFEH Resp. to Millers’
RFA’s Nos. 8, 9, 13, 14, 15, 16, 17, 21,
22,23,24, 25,26

e App. Ex. 13, Eileen Dep., 72:5-21, 77:4-
78:12,142:5-13

e App. Ex. 14, Mireya Dep., 52:18-53:22
& Ex. 231, 93:8-13, 109:25-110:8,
166:1-7

e App. Ex. 15, Samuel Dep., 47:19-49:15,
98:2-12

e App. Ex. 16, Patrick Dep., 55:14-18,
60:14-62:2, 63:3-12 & Ex. 231

7
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e App. Ex. 17, Criollo Dep., 79:6-80:9

e App. Ex. 18, Johnson Dep., 23:20-24:2,
27:11-28:8, 32:18-33:7

Undisputed Material Fact

7. The revenue from creating wedding
cakes is a substantial portion of
Defendants’ bakery business.

Evidence:

e Miller Decl., q 52

Undisputed Material Fact

8. Without the revenue from making
wedding cakes, Defendants’ bakery
business is not financially viable.

Evidence

e Miller Decl., q 52

Undisputed Material Fact

9. On August 26, 2017, at the same time
that Defendants declined to make Real
Parties” wedding cake, Defendants
offered to connect Real Parties with
another bakery that could make their
cake.

Evidence:
e Miller Decl., q9q 18, 33-38, 43

e App. Ex. 1, Compl., 2:27-3:4, 8:19-21,
11:10-11, 11:13-15

e App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 24

e App. Ex. 14, Mireya Dep., 64:25-65:12

e App. Ex. 15, Samuel Dep., 47:19-49:15,

7~ A —el =

+1

8

SEPARATE STATEMENT OF UNDISPUTED MATERIAL FAacTs ISO
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION

RA.1251



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

54:17-55:3

e App. Ex. 16, Patrick Dep., 60:14-62:2

Undisputed Material Fact

10. If Real Parties had informed
Defendants that they rejected the
bakery to which they were referred,
Defendants would have offered to
connect Real Parties with another
bakery that could have made their cake.

Evidence:
e Miller Decl., 18
e App. Ex. 13, Eileen Dep., 121:14-20

e App. Ex. 18, Johnson Dep., 101:10-13

Undisputed Material Fact

11. Real Parties actually obtained a wedding
cake for their wedding ceremony.

Evidence:

e App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 12

e App. Ex. 4, DFEH Resp. to Tastries
RFAs No. 19

e App. Ex. 13, Eileen Dep., 121:5-13,
175:13-176:2 & Ex. 631

e App. Ex. 14, Mireya Dep., 150:19-
152:13 & Ex. 631, 153:5-154:1

e App. Ex. 17, Criollo Dep., 17:5-18:23,
20:7-11, 21:19-21, 33:10-34:1
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ISSUE NO. 2.2: Defendants are entitled to summary adjudication of Plaintiff’s Claim for

Violation of the Unruh Act due to their affirmative defense of the Free

Exercise Clause of the U.S. Constitution

MOVING PARTY’S UNDISPUTED
MATERIAL FACTS AND SUPPORTING
EVIDENCE

OPPOSING PARTY’S RESPONSE AND
SUPPORTING EVIDENCE

Undisputed Material Fact

12. Defendants have a religious objection to
celebrating any form of marriage other
than a marriage between one man and
one woman.

Evidence

e Miller Decl.,, qq10-11, 19-21, 24 &
Ex. A

e App. Ex. 1, Compl., 2:27-3:4, 8:8-18,
11:10-11, 11:13-15

e App. Ex. 4, DFEH Resp. to Tastries’
RFA’s No. 9

e App. Ex. 9, DFEH Resp. to Millers’
RFA’s Nos. 8, 9, 13, 14, 15, 16, 17, 21,
22,23, 24, 25, 26

e App. Ex. 13, Eileen Dep., 72:5-21, 77:4-
78:12,142:5-13

e App. Ex. 14, Mireya Dep., 52:18-53:22
& Ex. 231, 93:8-13, 109:25-110:8,
166:1-7

e App. Ex. 15, Samuel Dep., 47:19-49:15,
98:2-12

e App. Ex. 16, Patrick Dep., 55:14-18,
60:14-62:2, 63:3-12 & Ex. 231

e App. Ex. 17, Criollo Dep., 79:6-80:9

10
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e App. Ex. 18, Johnson Dep., 23:20-24:2,
27:11-28:8, 32:18-33:7

Undisputed Material Fact

13. If Defendants ceased making all
wedding cakes, that would cause a
decrease in the bakery’s revenue.

Evidence:

e Miller Decl., q 52

Undisputed Material Fact

14. During the DFEH’s administrative
investigation, and presently,
Defendants contended that they
objected to sending any message that
celebrated any form of marriage except
between one man and one woman.

Evidence:
e Trissell Decl., 9

e Miller Decl., qq 10-11,19-21, 24 &
Ex. A

A

£

4

Undisputed Material Fact

15. The DFEH does not believe that
expressive business owners violate the
Unruh Act if they decline to create a
custom item expressing homophobic or
anti-LGBT messages, but still contends
that Defendants violated the Unruh
Act.

Evidence:

e App. Ex. 9, DFEH Resp. to Miller
RFA’s No. 4, 22

e App. Ex. 6, DFEH Resp. to Miller
FROGs No. 14.1

4.
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Undisputed Material Fact

16. The DFEH does not believe that the
Unruh Act requires cake artists create
custom cakes that they consider
offensive, but still contends that
Defendants violated the Unruh Act.

Evidence:

e App. Ex. 9, DFEH Resp. to Miller
RFA’s No. 5, 22

e App. Ex. 6, DFEH Resp. to Miller
FROGs No. 14.1

Undisputed Material Fact

17. The DFEH purports to not use its
enforcement authority under the Unruh
Act to compel speech, but still contends
that Defendants violated the Unruh
Act.

Evidence:

e App. Ex. 9, DFEH Resp. to Miller
RFA’s No. 6, 22

e App. Ex. 6, DFEH Resp. to Miller
FROGs No. 14.1

Undisputed Material Fact

18. The DFEH believes that the Unruh Act
does not require businesses to create
custom cakes that express messages
they would not communicate for
anyone, but still contends that
Defendants violated the Unruh Act.

Evidence:

e App. Ex. 9, DFEH Resp. to Miller
RFA’s No. 7,22

7~ A —el
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e App. Ex. 6, DFEH Resp. to Miller
FROGs No. 14.1

Undisputed Material Fact

19. Defendants responses to the DFEH’s
administrative interrogatories were due
on December 15, 2017. Nevertheless,
without waiting to hear from
Defendants, on December 13, 2021, the
DFEH initiated a petition for
preliminary injunctive relief with Case
No. BCV-17-102855. The next day, the
DFEH sought a temporary restraining
order and an order to show cause re:
preliminary injunction.

Evidence:

e Trissell Decl., q 2-6

Undisputed Material Fact

20. The DFEH brought the prior action
with Case No. BCV-17-102855 less than
10 days after oral argument in the
Supreme Court case Masterpiece
Cakeshop, Ltd. v. Colorado Civil Rights
Com’n (2018) 138 S.Ct. 1719

Evidence:

e Trissell Decl., 7

=

Undisputed Material Fact

21. When the court in the prior action set
an OSC re: preliminary injunction for
February 2, 2021, as part of its
aggressive litigation tactics, on January
10, 2018, the DFEH filed a revised
memorandum in support of their
motion for a preliminary injunction
motion.

Evidence:

7~ A —el
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Trissell Decl., q 8

Undisputed Material Fact

22. During a discovery hearing in this case,

Evidence:

in response to Defendants argument
that the Real Parties in Interest may
have been primarily looking for a
lawsuit, counsel for the DFEH
responded with the following statement.
“Plaintiffs have looked for cases to push
the law forever. Rosa Parks was not just
happened to be taking the bus that day.
[sic] So whether or not there is
knowledge going in there does not
change the fact that there was a
violation.”

Trissell Decl., 13 & Ex. A

Undisputed Material Fact

23. On August 26, 2017, at the same time

Evidence:

that Defendants declined to make Real
Parties’ wedding cake, Defendants
offered to connect Real Parties with
another bakery that could make their
cake.

Miller Decl., q9 18, 33-38, 43

App. Ex. 1, Compl., 2:27-3:4, 8:19-21,
11:10-11, 11:13-15

App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 24

App. Ex. 14, Mireya Dep., 64:25-65:12

App. Ex. 15, Samuel Dep., 47:19-49:15,
54:17-55:3
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e App. Ex. 16, Patrick Dep., 60:14-62:2

Undisputed Material Fact

24.If Real Parties had informed
Defendants that they rejected the
bakery to which they were referred,
Defendants would have offered to
connect Real Parties with another
bakery that could have made their cake.

Evidence:
e Miller Decl., 18
e App. Ex. 13, Eileen Dep., 121:14-20

e App. Ex. 18, Johnson Dep., 101:10-13

Undisputed Material Fact

25. Real Parties actually obtained a wedding
cake for their wedding ceremony.

Evidence:

e App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 12

e App. Ex. 4, DFEH Resp. to Tastries
RFAs No. 19

e App. Ex. 13, Eileen Dep., 121:5-13,
175:13-176:2 & Ex. 631

e App. Ex. 14, Mireya Dep., 150:19-
152:13 & Ex. 631, 153:5-154:1

e App. Ex. 17, Criollo Dep., 17:5-18:23,
20:7-11, 21:19-21, 33:10-34:1

15
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ISSUE NO. 2.3: Defendants are entitled to summary adjudication of Plaintiff’s Claim for

Violation of the Unruh Act due to their affirmative defense of the Free

Speech Clause of the U.S. Constitution

MOVING PARTY’S UNDISPUTED
MATERIAL FACTS AND SUPPORTING
EVIDENCE

OPPOSING PARTY’S RESPONSE AND
SUPPORTING EVIDENCE

Undisputed Material Fact

26. Defendants object to celebrating any
form of marriage other than a marriage
between one man and one woman.

Evidence

e Miller Decl.,, qq10-11, 19-21, 24 &
Ex. A

e App. Ex. 1, Compl., 2:27-3:4, 8:8-18,
11:10-11, 11:13-15

e App. Ex. 3, DFEH Resp. to Tastries
SROGs Nos. 17, 22, 24

Undisputed Material Fact

27. The DFEH seeks to compel
Defendants to provide wedding cakes
for same-sex weddings if they do so for
traditional, opposite-sex weddings.

Evidence
e App. Ex. 1, Compl., Prayer q 2

e App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 23

7~ A —el =

(] +1

A A\VARN S

Undisputed Material Fact

28. All preordered wedding cakes made by
Defendants are custom cakes.
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Evidence
e Miller Decl., q 25
e App. Ex. 1, Compl., 5:17-18

e App. Ex. 17, Criollo Dep., 64:21-65:6

Undisputed Material Fact

29. Ordering a custom wedding cake from
Defendants involves a collaborative
process between Defendants and the
client in selecting the number of tiers,
the size, the shape, the cake flavors, the
filling flavors, the types of frosting, and
other options.

Evidence
e Miller Decl., 99 25-27,29 & Ex. B

e App. Ex. 1, Compl., 5:23-26, 6:20-21

Undisputed Material Fact

30. The baking aspect of making a wedding
cake is artistic.

Evidence

e App. Ex. 18, Johnson Dep., 85:16-86:3

=

Undisputed Material Fact

31. The decorating aspect of making a
wedding cake is artistic.

Evidence
e Miller Decl., § 25 & Ex. D

e App. Ex. 14, Mireya Dep., 175:14-
177:24 & Ex. 230

e App. Ex. 18, Johnson Dep., 64:1-9

e App. Ex. 17, Criollo Dep., 47:16-49:7,
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49:22-50:22, 77:4-78:2, 112:1-18;
Errata 49:6-7, 77:8-9, 78:2

Undisputed Material Fact

Evidence

32. Even simple, white, three-tiered
wedding cakes such as Real Parties had
at their wedding are artistic and
beautiful.

e App. Ex. 14, Mireya Dep., 153:5-17

App. Ex. 16, Patrick Dep., 99:7-13

App. Ex. 17, Criollo Dep., 47:16-49:7,
49:22-50:22,  77:4-78:2,  112:1-18;
Errata 49:6-7, 77:8-9, 78:2

App. Ex. 18, Johnson Dep., 64:1-9

e App. Ex. 631

Undisputed Material Fact

33. When Defendants design and create
custom wedding cakes, they intend to
express a message that is celebratory
and that identifies the union of two
individuals as a marriage.

Evidence
e Miller Decl., 19

e App. Ex. 1, Compl., 2:27-3:4, 8:8-18,
11:10-11, 11:13-15

7~ A —el =

+1

Undisputed Material Fact

34. The reasonable observer of
Defendants’ custom wedding cakes
would identify them as expressing a
message that is celebratory and that
identifies the union of two individuals
as a marriage.
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Evidence

e Miller Decl., 99 20-23, 28 & Ex. C

App. Ex. 1, Compl., 2:27-3:4, 8:8-18,
11:10-11, 11:13-15

App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 14

App. Ex. 13, Eileen Dep., 90:18-91:7,
171:6-173:9 & Exs. 627A, 627B

App. Ex. 14, Mireya Dep., 78:2-7:12 &
Ex. 527, 99:9-100:16, 147:1-148:17 &
Exs. 627A, 627B

e App. Ex. 17, Criollo Dep., 85:5-86:6

Undisputed Material Fact

35. Defendants have a religious objection to
celebrating any form of marriage other
than a marriage between one man and
one woman.

Evidence

e Miller Decl., qq10-11, 19-21, 24 &
Ex. A

e App. Ex. 1, Compl., 2:27-3:4, 8:8-18,
11:10-11, 11:13-15

e App. Ex. 4, DFEH Resp. to Tastries’
RFA’s No. 9

e App. Ex. 9, DFEH Resp. to Millers’
RFA’s Nos. 8, 9, 13, 14, 15, 16, 17, 21,
22,23, 24, 25, 26

e App. Ex. 13, Eileen Dep., 72:5-21, 77:4-
78:12,142:5-13

e App. Ex. 14, Mireya Dep., 52:18-53:22
& Ex. 231, 93:8-13, 109:25-110:8,
166:1-7
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App. Ex. 15, Samuel Dep., 47:19-49:15,
98:2-12

App. Ex. 16, Patrick Dep., 55:14-18,
60:14-62:2, 63:3-12 & Ex. 231

App. Ex. 17, Criollo Dep., 79:6-80:9

App. Ex. 18, Johnson Dep., 23:20-24:2,
27:11-28:8, 32:18-33:7

Undisputed Material Fact

36. On August 26, 2017, at the same time
that Defendants declined to make Real
Parties” wedding cake, Defendants
offered to connect Real Parties with
another bakery that could make their
cake.

Evidence:

e Miller Decl., qq 18, 33-38, 43

App. Ex. 1, Compl., 2:27-3:4, 8:19-21,
11:10-11, 11:13-15

App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 24

App. Ex. 14, Mireya Dep., 64:25-65:12

App. Ex. 15, Samuel Dep., 47:19-49:15,
54:17-55:3

e App. Ex. 16, Patrick Dep., 60:14-62:2

=

7~ A —el

Undisputed Material Fact

37.1f Real Parties had informed
Defendants that they rejected the
bakery to which they were referred,
Defendants would have offered to
connect Real Parties with another
bakery that could have made their cake.

+1
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Evidence:

Miller Decl., q 18
App. Ex. 13, Eileen Dep., 121:14-20

App. Ex. 18, Johnson Dep., 101:10-13

Undisputed Material Fact

38. Real Parties actually obtained a wedding

cake for their wedding ceremony.

Evidence:

App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 12

App. Ex. 4, DFEH Resp. to Tastries
RFAs No. 19

App. Ex. 13, Eileen Dep., 121:5-13,
175:13-176:2 & Ex. 631

App. Ex. 14, Mireya Dep., 150:19-
152:13 & Ex. 631, 153:5-154:1

App. Ex. 17, Criollo Dep., 17:5-18:23,
20:7-11, 21:19-21, 33:10-34:1
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ISSUE NO. 3:

punitive damages

Defendants are entitled to summary adjudication of Plaintiff’s prayer for

MOVING PARTY’S UNDISPUTED
MATERIAL FACTS AND SUPPORTING
EVIDENCE

OPPOSING PARTY’S RESPONSE AND
SUPPORTING EVIDENCE

Undisputed Material Fact

39. The DFEH is only seeking statutory
damages, not punitive damages in this
action.

Evidence

e App. Ex. 2, DFEH Resp. to Tastries
FROGs, Nos. 6.1, 6.2, 6.3, 6.4, 6.5, 6.6,
6.7,9.1,10.2,10.3,

e App. Ex. 5, DFEH Resp. to Tastries
RPDs Nos. 3, 4,5, 6

Undisputed Material Fact

40. Defendants have a religious objection to
celebrating any form of marriage other
than a marriage between one man and
one woman.

Evidence

e Miller Decl., qq10-11, 19-21, 24 &
Ex. A

e App. Ex. 1, Compl., 2:27-3:4, 8:8-18,
11:10-11, 11:13-15

e App. Ex. 4, DFEH Resp. to Tastries’
RFA’s No. 9

e App. Ex. 9, DFEH Resp. to Millers’
RFA’s Nos. 8, 9, 13, 14, 15, 16, 17, 21,
22,23, 24, 25, 26

e App. Ex. 13, Eileen Dep., 72:5-21, 77:4-
78:12,142:5-13
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App. Ex. 14, Mireya Dep., 52:18-53:22
& Ex. 231, 93:8-13, 109:25-110:8,
166:1-7

App. Ex. 15, Samuel Dep., 47:19-49:15,
98:2-12

App. Ex. 16, Patrick Dep., 55:14-18,
60:14-62:2, 63:3-12 & Ex. 231

App. Ex. 17, Criollo Dep., 79:6-80:9

App. Ex. 18, Johnson Dep., 23:20-24:2,
27:11-28:8, 32:18-33:7

Undisputed Material Fact

41. On August 26, 2017, at the same time
that Defendants declined to make Real
Parties’ wedding cake, Defendants
offered to connect Real Parties with
another bakery that could make their
cake.

Evidence:

e Miller Decl., qq 18, 33-38, 43

App. Ex. 1, Compl., 2:27-3:4, 8:19-21,
11:10-11, 11:13-15

App. Ex. 3, DFEH Resp. to Tastries
SROGs No. 24

App. Ex. 14, Mireya Dep., 64:25-65:12

App. Ex. 15, Samuel Dep., 47:19-49:15,
54:17-55:3

e App. Ex. 16, Patrick Dep., 60:14-62:2

7~ A —el =

+1

Undisputed Material Fact

42.1f Real Parties had informed
Defendants that they rejected the
bakery to which they were referred,
Defendants would have offered to
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connect Real Parties with another
bakery that could have made their cake.

Evidence:
e Miller Decl., q 18

e App. Ex. 13, Eileen Dep., 121:14-20

e App. Ex. 18, Johnson Dep., 101:10-13

Undisputed Material Fact

43. Real Parties actually obtained a wedding

cake for their wedding ceremony.

Evidence:

e App. Ex. 3, DFEH Resp. to Tastries

SROGs No. 12

e App. Ex. 4, DFEH Resp. to Tastries

RFAs No. 19

e App. Ex. 13, Eileen Dep., 121:5-13,

175:13-176:2 & Ex. 631

e App. Ex. 14, Mireya Dep., 150:19-

152:13 & Ex. 631, 153:5-154:1

e App. Ex. 17, Criollo Dep., 17:5-18:23,

20:7-11, 21:19-21, 33:10-34:1

Dated: September 8, 2021

Respectfully submitted,

ﬂwv? e -
Charles S. LiMandi’
Paul M. Jonna
Jeftrey M. Trissell
Milan L. Brandon II
Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF KERN

DEPARTMENT OF FAIR EMPLOYMENT
AND HOUSING, an agency of the State of
California,

Plaintiff,
V.
CATHY’S CREATIONS, INC. d/b/a
TASTRIES, a California Corporation; and
CATHARINE MILLER, an individual,

Defendants.

EILEEN RODRIGUEZ-DEL RIO and
MIREYA RODRIGUEZ-DEL RIQ,

Real Parties in Interest.

CASE NO.: BCV-18-102633
IMAGED FILE

[PROPOSED] ORDER GRANTING

SUMMARY JUDGMENT

Date: Nov. 4, 2021

Time: 8:30 a.m.

Dept: 11

Judge: Hon. David R. Lampe

Action Filed: Oct. 17, 2018
Trial Date: Dec. 13, 2021

[Proposed] Order Granting Summary Judgment
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[PROPOSED] ORDER

This Court, having considered the parties cross-motions for summary judgment, and good
cause having been shown therefore,

IT IS ORDERED that:

(1) Defendants’ motion for summary judgment is granted for the following reasons: (1.1)
Real Parties were not denied full and equal services; (1.2) Real Parties’ sexual orientation did not
motivate the denial of service; (2.1) the Free Exercise Clause of the California Constitution
represents a dispositive defense; (2.2) the Free Exercise Clause of the U.S. Constitution represents
a dispositive defense; and (2.3) the Free Speech Clause of the U.S. Constitution represents a

dispositive defense.

(2) Plaintiff’s motion for summary judgment is denied.
IT IS SO ORDERED.
JUDGE OF THE SUPERIOR COURT
Dated:
Hon. David R. Lampe

2
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Charles S. LiMandri, SBN 110841
cslimandri@limandri.com

Paul M. Jonna, SBN 265389
pjonna@limandri.com

Jeffrey M. Trissell, SBN 292480
jtrissell@limandri.com

Milan L. Brandon I, SBN 326953
mbrandon@limandri.com

LiMANDRI & JONNA LLP

P.O.Box 9120

Rancho Santa Fe, California 92067

Telephone: (858) 759-9948

Facsimile: (858) 759-9938

Thomas Brejcha, pro hac vice*
tbrejcha@thomasmoresociety.org

Peter Breen, pro hac vice*
pbreen@thomasmoresociety.org

THOMAS MORE SOCIETY

309 W. Washington St., Ste. 1250

Chicago, IL 60606

Tel: (312) 782-1680

*Application forthcoming

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller

ELECTRONICALLY FILED
9/8/2021 5:49 PM

Kern County Superior Court
By Gracie Goodson, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF KERN

DEPARTMENT OF FAIR EMPLOYMENT
AND HOUSING, an agency of the State of
California,

Plaintiff,
V.

CATHY’S CREATIONS, INC. d/b/a
TASTRIES, a California Corporation; and
CATHARINE MILLER, an individual,

Defendants.

EILEEN RODRIGUEZ-DEL RIO and
MIREYA RODRIGUEZ-DEL RIO,

Real Parties in Interest.

CASE NO.: BCV-18-102633
IMAGED FILE

NOTICE OF MOTION AND
MOTION TO SEAL IN SUPPORT
OF MOTION FOR SUMMARY
JUDGMENT OR, IN THE
ALTERNATIVE, SUMMARY

ADJUDICATION

Date: Nov. 4, 2021

Time: 8:30 a.m.

Dept: 1

Judge: Hon. David R. Lampe
Action Filed: ~ Oct. 17, 2018
Trial Date: Dec. 13,2021
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TO: PLAINTIFF DEPARTMENT OF FAIR EMPLOYMENT & HOUSING

NOTICE IS HEREBY GIVEN that on November 4, 2021 at 8:30 a.m. or as soon
thereafter as the matter may be heard in Department 11 of the above-entitled court located at 1415
Truxtun Ave, Bakersfield, CA 93301, Defendants Catharine Miller and Cathy’s Creations, Inc.
(collectively “Defendants”) will and hereby do move the court for an order that Exhibits B and F to
the Declaration of Catharine Miller in Support of Defendants’ Motion for Summary Judgment or,
in the Alternative, Summary Adjudication be filed under seal pursuant to the provisions of Cal.
Rules of Court, rules 2.550 and 2.551.

The grounds for this Motion to Seal include that Exhibit B contains confidential, proprietary
business information and trade secrets and Exhibit F contains extracts of a deposition transcript
that reference criminal activity inflicted upon Tastries personnel for which there are legitimate

privacy interests.

The motion will be based on this notice of motion and motion, on the supportingfy

herein, and on such evidence as may be presented at the hearing on the motion.

LiMANDRI & ]ON A LLP

Dated: September 8, 2021 By: /{f Z/ 4 A

éharles S. LiMandri”

Paul M. Jonna

Mark D. Myers

Jeffrey M. Trissell

Robert E. Weisenburger

Milan L. Brandon II

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller
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COURT OF THE STATE OF CALIFORNIA FOR COURT USE ONLY
KERN COUNTY SUPERIOR COURT - METROPOLITAN DIVISION
TITLE OF CASE (Abbreviated)
Dept. of Fair Employment & Housing v. Cathy’s Creations, Inc. dba Tastries
[ATTORNEY(S) NAME AND ADDRESS
Charles S. LiMandri, SBN 110841
Paul M. Jonna, SBN 265389
FREEDOM OF CONSCIENCE DEFENSE FUND
P.O. Box 9520
Rancho Santa Fe, California 92067
Tele: (858) 759-9948; Fax: (858) 759-9938

IATTORNEY(S) FOR: Defendants CATHY’S CREATIONS, INC. HEARING CASENO.: BCV-18-102633
fl/z(a;lj"ASlTR[ES, a California Corporation; and CATHY MILLER, an  |Dept. 11 fupge: Hon. David R. Lampe
individua

CERTIFICATE OF SERVICE

I, Kathy Denworth, declare that: I am over the age of 18 years and not a party to the action; I am employed
in, or am a resident of the County of San Diego, California; where the mailing occurs; and my business address is P.O.
Box 9520, Rancho Santa Fe, CA 92067, Telephone number (858) 759-9948; Facsimile number (858) 759-9938.1
further declare that I served the following document(s) on the parties in this action:

. NOTICE OF MOTION AND MOTION TO SEAL IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
OR, IN THE ALTERNATIVE, SUMMARY ADJUDICATION;

. MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANTS CATHARINE
MILLER AND TASTRIES BAKERY’S MOTION TO SEAL;

. DECLARATION OF MILAN L. BRANDON IN SUPPORT OF DEFENDANTS CATHARINE MILLER AND
TASTRIES BAKERY’S MOTION TO SEAL; and

. [PROPOSED] ORDER ON DEFENDANTS’ MOTION TO SEAL.

by one or more of the following methods of service to:

Janette Wipper, Chief Counsel

Paula D. Pearlman, Asst. Chief Counsel
Gregory J. Mann - Sr. Staff Counsel
Timothy Martin, Staff Counsel

Department of Fair Employment and Housing
320 4th Street, Suite 1000

Los Angeles, CA 90013

Tel: (213) 439-6799; Fax: (888) 382-5293
E-Mail: Gregory.Mann@dfeh.ca.gov
Attorneys for Plaintiff Department of Fair
Employment and Housing

/& 5th District Court of Appeal.

X (BY U.S. MAIL) I caused such document(s) to be sealed in envelopes, and with the correct postage ther
fully prepaid, either deposited in the United States Postal Service or placed for collection and mail
following ordinary business practices.

the €

X  (BY E-MAIL/ELECTRONIC MAIL) I caused a copy of the foregoing document(s) to be sent to the pe
at the e-mail addresses listed above, this date via internet/electronic mail.

¥

ns

edb

X  (BY ELECTRONIC FILING/SERVICE) I caused such document(s) to be Electronically
Service through the One Legal System.

&3
g
%)-‘
recesy

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and corregs.

Executed on September 8, 2021. %@Dﬁk

Kathy Denworth ~

Docum

CERTIFICATE OF SERVICE
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Charles S. LiMandri, SBN 110841
cslimandri@limandri.com

Paul M. Jonna, SBN 265389
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Jeffrey M. Trissell, SBN 292480
jtrissell@limandri.com

Milan L. Brandon I, SBN 326953
mbrandon@limandri.com

LiMANDRI & JONNA LLP

P.O.Box 9120

Rancho Santa Fe, California 92067

Telephone: (858) 759-9948

Facsimile: (858) 759-9938

Thomas Brejcha, pro hac vice*
tbrejcha@thomasmoresociety.org

Peter Breen, pro hac vice*
pbreen@thomasmoresociety.org

THOMAS MORE SOCIETY

309 W. Washington St., Ste. 1250

Chicago, IL 60606

Tel: (312) 782-1680

*Application forthcoming

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller

ELECTRONICALLY FILED
9/8/2021 5:49 PM

Kern County Superior Court
By Gracie Goodson, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF KERN

DEPARTMENT OF FAIR EMPLOYMENT
AND HOUSING, an agency of the State of
California,

Plaintiff,
V.

CATHY’S CREATIONS, INC. d/b/a
TASTRIES, a California Corporation; and
CATHARINE MILLER, an individual,

Defendants.

EILEEN RODRIGUEZ-DEL RIO and MIREYA
RODRIGUEZ-DEL RIO,

Real Parties in Interest.

CASE NO.: BCV-18-102633
IMAGED FILE

MEMORANDUM OF POINTS
AND AUTHORITIES IN
SUPPORT OF DEFENDANTS
CATHARINE MILLER AND
TASTRIES BAKERY’S MOTION
TO SEAL

Date: Nov. 4, 2021

Time: 8:30 a.m.

Dept: 11

Judge: Hon. David R. Lampe
Action Filed: Oct. 17, 2018
Trial Date: Dec. 13,2021
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I. Introduction

The records sought to be filed under seal in this action are as follows:

1. Exhibit B to Declaration of Catharine Miller filed in connection with Defendants
Motion for Summary Judgment or, in the Alternative, Summary Adjudication; and

2. Exhibit F to the Declaration of Catharine Miller filed in connection with Defendants
Motion for Summary Judgment or, in the Alternative, Summary Adjudication.

The grounds for this Motion to Seal include that Exhibit B contains confidential, proprietary
business information and trade secrets and Exhibit F contains extracts of a deposition transcript
that reference criminal activity inflicted upon Tastries personnel for which there are legitimate
privacy interests.

II. The Court May Order Records Sealed From Public View

“A record must not be filed under seal without a court order. The court must not permit a

record to be filed under seal based solely on the agreement or stipulation of the parties.” (Cal. Rulé€ ii

(1) There exists an overriding interest that overcomes the right to
public access to the record;

(2) The overriding interest supports sealing the record;

(3) A substantial probability exists that the overriding interest will be
prejudiced if the record is not sealed;

(4) The proposed sealing is narrowly tailored; and

(5) No less restrictive means exist to achieve the overriding interest.

(/d. at subd. (d).)
The Advisory Committee Comment to Cal. Rules of Court, rule 2.550 states in part:

This rule and rule 2.551 provide a standard and procedures for courts
to use when a request is made to seal a record. The standard is based
on NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20
Cal.4th 1178. These rules apply to civil and criminal cases. They
recognize the First Amendment right of access to documents used at
trial or as a basis of adjudication. The rules do not apply to records
that courts must keep confidential by law. Examples of confidential
records to which public access is restricted by law are records of the
family conciliation court (Family Code, § 1818(b)) and in forma
pauperis applications (Cal. Rules of Court, Rule 985(h).) The sealed

2
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records rules also do not apply to discovery proceedings, motions,
and materials that are not used at trial or submitted to the court as a
basis for adjudication.

(Advisory Committee Comment to Cal. Rules of Court, Rule 2.550, q 1.)

NBC Subsidiary provides examples of various interests that courts
have acknowledged may constitute “overriding interests.” (See 7d. at
p. 1222, fn. 46.) Courts have found that, under appropriate
circumstances, various statutory privileges, trade secrets, and privacy
interests, when properly asserted and not waived, may constitute
“overriding interests.” The rules do not attempt to define what may
constitute “overriding interest,” but leave this to case law.

(Id.atq 3.)
The overriding interest in this matter for sealing the subject records is the proprietary
business rights of Defendants Catharine Miller and Cathy’s Creations, Inc., and the privacy rights

of victims of crime—both Defendant Miller and a third-party. Defendants seek to file the subject

records under seal due to California’s interest in protecting trade secrets and encouraging crimép

victims to seek meaningful redress in the courts by protecting their privacy.

For the reasons discussed below, there is a substantial probability that these overriding

to the instant record. Sealing of these records will be wholly consistent with the intent and purpost
of Rules 2.550 and 2.551 of the California Rules of Court.
III. Sealing Of The Requested Records Is Consistent With Law

efforts that are reasonable under the circumstances to maintain its secrecy.” (McGuan
Endovascular Technologise, Inc. (2010) 182 Cal.App.4th 974, 290 [quoting Civ. Code, § 3426.1(d).])

In the instant case, Defendants Catharine Miller and Cathy’s Creations, Inc. maintain

3
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binder of materials that contains materials consulted by Defendants and their employees when
designing and selling wedding cakes. These materials are reproduced in Exhibit B to the Declaration
of Catharine Miller. These materials contain a significant amount of proprietary information
developed by Defendants for the purpose of operating their business that is not generally known to
the public and competitor bakeries. Public disclosure of such information would stand to put
Defendants at a significant competitive disadvantage. As such, failure to protect that information
will contradict settled public policy that seeks to protect confidential business information.

In addition, Under Cal. Const. art. 1, § 1, “[a]ll people are by their nature free and
independent and have inalienable rights. Among these are ... pursuing and obtaining safety,
happiness, and privacy.” The privacy interests protected under Cal. Const. art. I, § 1, fall into two
categories: “(1) interests in precluding the dissemination or misuse of sensitive and confidential

information (called informational privacy) and (2) interests in making intimate personal decisions or

a declaration containing facts sufficient to justify the sealing.” (Cal. Rules of Court, rule 2.551(b)(1).

4
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Further, “[a] copy of the motion or application must be served on all parties that have appeared in
the case. Unless the court orders otherwise, any party that already possesses copies of the records
to be placed under seal must be served with a complete, unredacted version of all papers as well as a
redacted version.” (/4. at subd. (b)(2).)

The Declaration of Milan L. Brandon filed herewith shows facts sufficient to justify sealing
of the requested records. Further, as set forth in the Declaration of Milan L. Brandon, a copy of the
motion has been served on all parties that have appeared in the case, along with redacted and
unredacted copies of the record in question.

“The party requesting that a record be filed under seal must lodge it with the court under
(d) when the motion or application is made, unless good cause exists for not lodging it or the record
has previously been lodged. . . . Pending the determination of the motion or application, the lodged

record will be conditionally under seal.” (Cal. Rules of Court, rule 2.551(b)(4).) “If necessary to

prevent disclosure, any motion or application, any opposition, and any supporting documents mus D

seal.” (/d. at subd. (c).)
Moving party has complied with the provisions of Cal. Rules of Court, rule 2.551(b) and Ca
Rules of Court, rule 2.551(c) by lodging the record in question with this Court and by filing both [

public redacted version and a version under seal.

V. CONCLUSION

sealing the records identified and duly lodged with this Motion.
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Dated: September 8, 2021

Respectfully submitted,
LiMANDRI & OI)}?NA, LLP

L

Charles S. LiMandri

Paul M. Jonna

Mark D. Myers

Jeftrey M. Trissell

Robert E. Weisenburger

Milan L. Brandon II

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF KERN

DEPARTMENT OF FAIR EMPLOYMENT
AND HOUSING, an agency of the State of
California,

Plaintiff,
V.

CATHY'’S CREATIONS, INC. d/b/a
TASTRIES, a California Corporation; and
CATHARINE MILLER, an individual,

Defendants.

EILEEN RODRIGUEZ-DEL RIO and
MIREYA RODRIGUEZ-DEL RIO,

Real Parties in
Interest.

CASE NO.: BCV-18-102633
IMAGED FILE

[PROPOSED] ORDER ON
DEFENDANTS’ MOTION TO SEAL

Date: Nov. 4, 2021
Time: 8:30 a.m.

Dept: 11

Judge: Hon. David R. Lampe
Action Filed: Oct. 17, 2018
Trial Date: Dec. 13, 2021

[Proposed] Order on Defendants’ Motion to Seal
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[Proposed] Order

This Court, having considered Defendants Catharine Miller and Cathy’s Creations,
Inc.’s Motion to Seal, and good cause having been shown therefore,

IT IS ORDERED that Defendants’ Motion to seal is hereby GRANTED. Accordingly,
the following records are ordered to be filed under seal:

1. Exhibit B to Declaration of Catharine Miller filed in connection with
Defendants Motion for Summary Judgment or, in the Alternative, Summary Adjudication;
and

2. Exhibit F to the Declaration of Catharine Miller filed in connection with

Defendants Motion for Summary Judgment or, in the Alternative, Summary Adjudication.

IT IS SO ORDERED.

Dated: By:
Hon. David R. Lampe
JUDGE OF THE SUPERIOR
COURT
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Charles S. LiMandri, SBN 110841
cslimandri@limandri.com

Paul M. Jonna, SBN 265389
pjonna@limandri.com

Jeffrey M. Trissell, SBN 292480
jtrissell@limandri.com

Milan L. Brandon I, SBN 326953
mbrandon@limandri.com

LiMANDRI & JONNA LLP

P.O.Box 9120

Rancho Santa Fe, California 92067

Telephone: (858) 759-9948

Facsimile: (858) 759-9938

Thomas Brejcha, pro hac vice*
tbrejcha@thomasmoresociety.org

Peter Breen, pro hac vice*
pbreen@thomasmoresociety.org

THOMAS MORE SOCIETY

309 W. Washington St., Ste. 1250

Chicago, IL 60606

Tel: (312) 782-1680

*Application forthcoming

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF KERN

DEPARTMENT OF FAIR EMPLOYMENT
AND HOUSING, an agency of the State of
California,

Plaintiff,
V.

CATHY’S CREATIONS, INC. d/b/a
TASTRIES, a California Corporation; and
CATHARINE MILLER, an individual,

Defendants.

EILEEN RODRIGUEZ-DEL RIO and MIREYA
RODRIGUEZ-DEL RIO,

Real Parties in Interest.

ELECTRONICALLY FILED
9/8/2021 5:49 PM

Kern County Superior Court
By Gracie Goodson, Deputy

CASE NO.: BCV-18-102633
IMAGED FILE

DECLARATION OF MILAN L.
BRANDON IN SUPPORT OF
DEFENDANTS CATHARINE
MILLER AND TASTRIES
BAKERY’S MOTION TO SEAL

Date: Nov. 4, 2021

Time: 8:30 a.m.

Dept: 11

Judge: Hon. David R. Lampe
Action Filed: Oct. 17, 2018
Trial Date: Dec. 13,2021

DECLARATION OF MILAN L. BRANDON ISO MOTION TO SEAL RE:
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION
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I, Milan L. Brandon, declare and state as follows:
1. I am an attorney at law duly licensed to practice before all courts in California, both
state and federal. I am counsel for Defendants Catharine Miller and Cathy’s Creations, Inc. d/b/a
Tastries Bakery in this action. As such, I have personal knowledge of the matters set forth below
and could and would testify thereto if called upon to do so. This declaration is made in support of
Defendants Catharine Miller and Tastries Bakery’s Motion to Seal.
2. The records sought to be placed/filed under seal in this action are as follows:
A. Exhibit B to Declaration of Catharine Miller filed in connection with
Defendants’ Motion for Summary Judgment or, in the Alternative,
Summary Adjudication; and
B. Exhibit F to the Declaration of Catharine Miller filed in connection with

Defendants’ Motion for Summary Judgment or, in the Alternative,

Summary Adjudication.

is the proprietary business rights of Defendants Catharine Miller and Cathy’s Creations, Inc., an

the privacy rights of victims of crime—both Defendant Miller and a third-party. Defendants seek t

Court, Rule 2.550 and Cal. Rules of Court, Rule 2.551.
I declare under penalty of perjury under the laws of the State of California that the foregoingf

is true and correct. Executed at Rancho Santa Fe, California this 8th day of September, 2021.

M’i‘én L. Brandon II
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TITLE OF CASE (Abbreviated)

[Dept. of Fair Employment & Housing v. Cathy’s Creations, Inc. dba Tastries

Rancho Santa Fe, California 92067
Tele: (858) 759-9948; Fax: (858) 759-9938

IATTORNEY(S) NAME AND ADDRESS ELECTRONICALLY FILED

Charles S. LiMandri, SBN 110841 9/9/2021 8:00 AM

Paul M. Jonna, SBN 265389 Kern County Superior Court

EROEEBDOIXIS?OF CONSCIENCE DEFENSE FUND By Gracie Goodson, Deputy
.0. Box

individual

IATTORNEY(S) FOR: Defendants CATHY’S CREATIONS, INC. HEARING CASE NO.: BCV-18-102633
d/b/a TASTRIES, a California Corporation; and CATHY MILLER, an  |Dept. 11 JupGe: Hon. David R Lampe

CERTIFICATE OF SERVICE
I, Kathy Denworth, declare that: I am over the age of 18 years and not a party to the action; I am employed

in, or am a resident of the County of San Diego, California; where the mailing occurs; and my business address is P.O.
Box 9520, Rancho Santa Fe, CA 92067, Telephone number (858) 759-9948; Facsimile number (858) 759-9938.1
further declare that I served the following document(s) on the parties in this action:

by one or more of the following methods of service to:

Janette Wipper, Chief Counsel

Paula D. Pearlman, Asst. Chief Counsel
Gregory J. Mann - Sr. Staff Counsel

Timothy Martin, Staff Counsel

Department of Fair Employment and Housing
320 4th Street, Suite 1000

Los Angeles, CA 90013

Tel:

E-Mail: Gregory.Mann@dfeh.ca.gov
Attorneys for Plaintiff Department of Fair
Employment and Housing

DEFENDANTS CATHARINE MILLER AND TASTRIES BAKERY’S NOTICE OF MOTION AND MOTION
FOR SUMMARY JUDGMENT;

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANTS CATHARINE
MILLER AND TASTRIES BAKERY’S NOTICE OF MOTION AND MOTION FOR SUMMARY
JUDGMENT;

DEFENDANTS CATHARINE MILLER AND TASTRIES BAKERY’S SEPARATE STATEMENT OF
UNDISPUTED MATERIAL FACTS;

DECLARATION OF CATHARINE MILLER IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT OR, IN THE ALTERNATIVE, SUMMARY ADJUDICATION;

DECLARATION OF JEFFREY M. TRISSELL ESQ. IN SUPPORT OF DEFENDANTS’ MOTION F@
SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, SUMMARY ADJUDICATION;

APPENDIX OF EXHIBITS, VOLUME 1, IN SUPPORT OF DEFENDANTS CATHARINE MILLER A
TASTRIES BAKERY’S MOTION FOR SUMMARY JUDGMENT; <
APPENDIX OF EXHIBITS, VOLUME II, IN SUPPORT OF DEFENDANTS CATHARINE MILLER AN.D
TASTRIES BAKERY’S MOTION FOR SUMMARY JUDGMENT;

APPENDIX OF EXHIBITS, VOLUME III, IN SUPPORT OF DEFENDANTS CATHARINE MILLER ANI)
TASTRIES BAKERY’S MOTION FOR SUMMARY JUDGMENT;

APPENDIX OF AUTHORITIES PURSUANT TO CAL. RULES OF COURT, RULE 3.1113(i)1 IN SUPPO
OF DEFENDANTS CATHARINE MILLER AND TASTRIES BAKERY’S MOTION FOR SUMMA
JUDGMENT;

[PROPOSED| ORDER GRANTING SUMMARY JUDGMENT;

istrictiZu

DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT OR, IN THE ALTERNATIVE, SUMMARY ADJUDICATION;

DECLARATION OF MILAN L. BRANDONII, ESQ. IN SUPPORT OF REQUEST FOR JUDICIAL NOTI
RE: DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION;

[PROPOSED] ORDER GRANTING DEFENDANTS CATHARINE MILLER AND TASTRIES BAKERYS
REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT OR, IN TAR.
ALTERNATIVE, SUMMARY ADJUDICATION.

(213) 439-6799; Fax: (888) 382-5293

Document received by the

CERTIFICATE OF SERVICE

RA.1283
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CERTIFICATE OF SERVICE - CONT’D

X (BY U.S. MAIL) I caused such document(s) to be sealed in envelopes, and with the correct postage thereon
fully prepaid, either deposited in the United States Postal Service or placed for collection and mailing
following ordinary business practices.

X  (BY E-MAIL/ELECTRONIC MAIL) I caused a copy of the foregoing document(s) to be sent to the persons
at the e-mail addresses listed above, this date via internet/electronic mail.

X (BY ELECTRONIC FILING/SERVICE) I caused such document(s) to be Electronically Filed and/or
Service through the One Legal System.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed on September 8, 2021. %“’M

Kathy Denworth

Document received by the CA 5th District Court of Appeal.
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INTRODUCTION

Pursuant to Evidence Code § 452(h), Defendants Catharine Miller and Cathy’s Creations,
Inc. (collectively “Defendants”) respectfully request that this Court take judicial notice of (1) the
Judgment entered denying Plaintiff’s Petition for Preliminary Injunction in the prior case:
Department of Fair Employment and Housing vs. Cathy’s Creations, Inc. et. al., Case No. BCV-17-
102855, attached as Exhibit A to the Declaration of Milan L. Brandon. In addition, (2) Defendants
request that this Court take judicial notice of the proposition that skill, artistry, and personal
expression are evident in the wedding cakes made by Tastries Bakery and the wedding cake
commissioned by Real Parties for their wedding.

As Defendants establish below, this Court is authorized to take judicial notice of both the
existence and legal effect of the prior judgment. Further, the proposition for which Defendants seek

judicial notice is a universally known fact, and is therefore properly subject to judicial notice.

ARGUMENT

1. THE JUDGMENT FROM THE PRIOR CASE IS JUDICIALLY NOTICEABLE

May 2018, which attached and incorporated the preliminary injunction order. Then, in Octoba
2018, under Gov. Code, § 12965, Plaintiff DFEH initiated the present complaint seeking damage§

and permanent injunctive relief.

the same parties as to the instant action.

2
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The procedural context of subsequent Section 12974 and Section 12965 actions is not unique
to California. Under federal law, various agencies bring similar actions and the issues decided in the
first action have issue preclusive effect in the second action. (Walsh v. International Longshoremen’s
Ass’n, AFL-CIO, Local 799 (1st Cir. 1980) 630 F.2d 864, 869 [in an NLRB administrative preliminary

injunction proceeding, the issues that the trial court adjudicates are later subject to collateral

estoppel].)
In a lengthy opinion, the Fifth Appellate District addressed the preclusive effect of the Section
12974 judgment on this case, and held that “[o]ur interpretation of section 12974 does not foreclose

the possibility that an issue decided in that context could be given issue-preclusive effect in a
subsequent section 12965 civil action arising from the same administrative complaint.” (Department of|

Fair Employment and Housing v. Superior Court of Kern County (2020) 54 Cal.App.5th 356, 401.) The

Fifth District simply held that the issue must simply be presented to the Section 12965 judge, who

judgment should be treated as binding authority.

For these reasons, Defendants respectfully request that this Court take judicial notice of th. .
judgment entered in Department of Fair Employment and Housing vs. Cathy’s Creations, Inc. et. al.§
Case No. BCV-17-102855. A true and correct copy of that judgment is attached to the accompanying

Declaration of Milan L. Brandon as Exhibit A.
/1]
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2. THAT CAKE ARTISTS DEMONSTRATE SKILL, ARTISTRY, AND PERSONAL

EXPRESSION IN CRAFTING A CAKE IS JUDICIALLY NOTICEABLE

The Court “shall” grant a request for judicial notice of “[f]acts and proposition of
generalized knowledge that are so universally known that they cannot reasonably be the subject of
dispute.” (Evid. Code, § 451(f).) They Court “may” also grant judicial notice of “[f]acts and
propositions that are not reasonably subject to dispute,” even if not universally known, if they “are
capable of immediate and accurate determination by resort to sources of reasonably indisputable
accuracy.” (Evid. Code, § 452(h).)

California courts construe “universal” to mean “reasonably universal.” (See, e.g., Preserve
Shorecliff Homeowners v. City of San Clemente (2008) 158 Cal. App.4th 1427, 1434 [judicially noticing
that is “universally known” that the number of eligible voters in any subdivision of the state is only a

fraction of the eligible voters in a state].) The scope of this “universality” is elastic to the point that

of Catharine Miller, which attaches as Exhibit D photographs of numerous wedding cakes she ha
been commissioned to create. Defendants are also submitting the Deposition of Jessica Criollo, t
which was attached a photograph of the wedding cake she was commissioned to create for Real Partie$ i
in interest. The deposition and photograph are Exhibits 17 and 631 to the Appendix of Exhibits.

As elaborated upon in depth in the declaration and deposition, the proposition that cak:

the crafting of a wedding cake is a proper subject of judicial notice. It is within the practical experienc

of individuals who undertake the effort to bake a cake that they soon realize that it takes a lot morgs

4
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effort than simply building a sandwich or frying an egg. A person cannot make a visually (and
culinarily) appealing centerpiece cake without employing considerable practice, effort, and skill
developed over time. If baking and decorating an appealing, extravagant cake were a simple
proposition that anyone can do with their own inborn abilities, there would be no need to consult
professional bakers for special occasions. Nevertheless, individuals commonly engage professional
bakers and come to discover that specific bakers are their favorites because of the individualized,
particular way a certain baker crafts their cakes. Nearly everyone has a “favorite bakery” that they
patronize for birthdays, weddings, and other events because of the way that certain bakery crafts their
cakes.

In addition, it is within the common experience of individuals that different cake artists
decorate and craft their cakes in different ways, and that different bakers are known for different styles

and abilities and are chosen accordingly. Any individual who has requested estimates for wedding

1

cakes knows well the experience of selecting a baker who builds a cake that reflects their preferences

common experience than individual’s knowledge that “radar guns are accurate,” that “voters arg
divided into precincts,” or that “vaccines are safe.” Indeed, it is the definition of a universa
experience that all individuals who shop for baked goods for special occasions must grapple with ¢
one time or another.

The proposition that cake artists demonstrate skill, artistry, and personal expression in craftin
a wedding cake is also relevant to this action, as Plaintiffs insist that there is no special skill, artistry, OE

expression at play in crafting a wedding cake. However, as argued above and in the accompanyiné

OO T 1CricT

C
Motion for Summary Judgment or Adjudication, crafting a wedding cake arguably falls within thé
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same understanding of art = speech discussed by the Ninth Circuit in Anderson v. City of Hermosa
Beach (9th Cir. 2010) 621 F.3d 1051. There the Ninth Circuit took judicial notice that tattoo artists
demonstrate skill and artistry, stating that “[w]e do not profess to understand the work of tattoo
artists to the same degree as we know the finely wrought sketches of Leonardo da Vinci or Albrecht
Diirer, but we can take judicial notice of the skill, artistry, and care that modern tattooists have
demonstrated.” (/4. at 1161.) Because tattoo artists enjoy a similarly individualized range of styles,
competence, artistry, and expressive intent as bakers do when they create special cakes, this Court
is easily justified in judicially noticing a similar conclusion as to bakers.

For these reasons, Defendants respectfully request that this Court take judicial notice of the
proposition that cake artists demonstrate skill, artistry, and personal expression in crafting a wedding

cake.

CONCLUSION

wedding cake commissioned by Real Parties for their wedding.

Respectfully submitted,

Charles S. LiMandri -~

Paul M. Jonna

Mark D. Myers

Jeftrey M. Trissell

Robert E. Weisenburger

Milan L. Brandon II

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller

Dated: September 8, 2021 By:
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I, Milan L. Brandon II, declare and state as follows:

1. I am an attorney admitted to practice before all the courts of the State of California. I
am an associate in the firm of LiMandri & Jonna LLP and I am one of the attorneys for Defendants
Catharine Miller and Cathy’s Creations, Inc. I have personal knowledge of the following facts and, if
called upon to testify, I could and would competently testify to these facts.

2. Attached hereto as Exhibit A is a true and correct copy of the May 1, 2018
judgment—attaching and incorporating the February 5, 2018, preliminary injunction order—which
was entered in Plaintiff Department of Fair Employment and Housing’s Petition for Preliminary
Injunction titled Department of Fair Employment and Housing vs. Cathy’s Creations, Inc. et. al., Case
No. BCV-17-102855.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct. Executed at Rancho Santa Fe, California this 8th day of September, 2021.

Az~

M’i‘én L. Brandon II
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[PROPOSED] ORDER

This Court, having considered the Request for Judicial Notice of Defendants Catharine
Miller and Cathy’s Creations, Inc., and good cause having been shown therefore,

IT IS ORDERED that this Court takes judicial notice of:

(1) The May 1, 2018 judgment—incorporating and attaching the February 5, 2018
preliminary injunction order—entered in Plaintiff Department of Fair Employment and Housing’s
Petition for Preliminary Injunction titled Department of Fair Employment and Housing vs. Cathy’s
Creations, Inc. et. al., Case No. BCV-17-102855; and

(2) The proposition that skill, artistry, and personal expression are evident in the wedding

cakes made by Tastries Bakery and the wedding cake commissioned by Real Parties for their

wedding.
IT IS SO ORDERED.

JUDGE OF THE SUPERIOR COURT
Dated:

Hon. David R. Lampe
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INTRODUCTION

Although charged with responsibility to protect the interests of both sexual minorities and
religious minorities, Plaintiff DFEH would have this Court believe that there is no common ground
where the interests of both groups can be recognized and accommodated. Plaintiff DFEH has chosen
sides in this debate and determined that religious beliefs must give way to all conduct associated with
sexual orientation. This is not the law. The U.S. Supreme Court in Fulton,! Masterpiece 1,> and
Obergefell> has made clear that there is room for all, and that government should reconcile the
interests of both same-sex couples and those with traditional religious beliefs regarding marriage. As
the California Supreme Court stated when it made same-sex marriage the law of the State:
“[A]ffording same-sex couples the opportunity to obtain the designation of marriage will not impinge
upon the religious freedom of any religious organization, official, or any other person. . . . (Cal. Const.,

art. I, § 4 [italics added].) 4

As explained below, Defendants’ actions are protected by both the free speech and fre

allowed by the Unruh Act and required by the U.S. and California constitutions.

Y (Fulton v. City of Philadelphia, Pennsylvania (2021) 141 S.Ct. 1868.)

2 (Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Com’n (2018) 138 S.Ct. 1719 [ “ Masterpiece I’].)
3 (Obergefell v. Hodges (2015) 576 U.S. 644.)

4 (In re Marriage Cases (2008) 43 Cal.4th 757, 854-855.)
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RESPONSE TO THE DFEH’S UNDISPUTED FACTS

While Plaintiff DFEH and Defendants have different views on some minor facts (such as the
precise design of the cake Real Parties wanted to order and whether Tastries is seen at a delivery),
both sides generally agree on the material facts: including (1) that Real Parties sought to obtain a pre-
ordered cake for their same-sex wedding from Defendants (SSUMF No. 20); (2) that Defendants
declined based on their sincerely held religious beliefs about marriage (SSUMF Nos. 21a & 21b); (3)
that Defendants offered an accommodation through another bakery (SSUMF Nos. 22a & 62c); and
(4) that the Real Parties actually obtained a beautiful wedding cake for their event. (SSUMF No. 24a.)
These facts are not in dispute and the only question that remains is how these facts relate to the law.

There are numerous minor factual disagreements between the parties that are addressed in the
Defendants’ separate statement, that will not be addressed here, and that hold little importance to the

determination of this case. The only major factual disagreement between the parties is Plaintiff

DFEH’s characterization of the Tastries design process. Even this disagreement, however, does nofp

preclude the grant of summary judgment for Defendants.

Plaintift DFEH mischaracterizes Defendant Miller’s role and the nature of her business.
Tastries Bakery’s custom products are designed to meet customer specifications. The team
designers (led by Defendant Miller) start with the customer’s vision and present options to create &

final design that fits the theme and budget for each occasion. Cake designs can range from simple t

8
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in the vast majority of wedding orders, and reviews every order to make weekly assignments for
baking, decorating and deliveries. As the sole owner and manager, all activities of the bakery are a
direct reflection on Defendant Miller. (SSUMF No. 69.)
LEGAL STANDARD

“[F]rom commencement to conclusion, the party moving for summary judgment bears the
burden of persuasion that there is no triable issue of material fact and that he is entitled to judgment as
a matter of law. That is because of the general principle that a party who seeks a court’s action in his
favor bears the burden of persuasion thereon.” (Aguslar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826,
850.) “[WThen the evidence is in equipoise on a matter that a party must establish by a preponderance
of the evidence, summary judgment will be granted against that party.” (/4. at 852, fn.17.)

For summary judgment, or summary adjudication of its own claims, a plaintiff meets his

burden “if that party has proved each element of the cause of action entitling the party to judgment

on that cause of action.” (Code Civ. Proc., § 437c(p)(1) [italics added].) “Once the plaintiff . . . has

fact has no support . .., it must set forth all the material evidence on the point and not merely thé i
evidence favorable to it.” (/d.)
ARGUMENT

A. PLAINTIFF DFEH HAS NoT PROVED THE ELEMENTS OF ITS UNRUH CLAIM

9
DEFENDANTS’ MEMORANDUM OF POINTS & AUTHORITIES
IN OPPOSITION TO PLAINTIFFRIA)TiOg icg SUMMARY JUDGMENT OR ADJUDICATION
()




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

pp.7-9.) As explained in Defendants’ motion for summary judgment, because Plaintiff DFEH seeks
only statutory damages, there are only two elements at issue here. (Tastries MS], § 1, p.12.) Plaintiff
DFEH must show that (1) (2) Defendants discriminated or made a distinction (b) that denied full and
equal services to Real Parties; and (2) that a substantial motivating reason for Defendant’s conduct
was their perception of Real Parties’ sexual orientation. (/4.)

However, in neither its briefing nor the cited undisputed facts, does Plaintifft DFEH address at
all (1)(b). (DFEH MS], § A, pp.7-9 [citing SSUMF Nos. 5, 20, 21].) The simple fact is that
Defendants did provide “full and equal services to Real Parties.” (See Tastries MS]J, § 1.1, pp.12-13.)
But regardless of the facts, the burden of showing they did not was squarely Plaintifft DFEH’s burden.
By failing to meet it, the burden in this section has never shifted to Defendants. (See Continental Ins.
Co., supra, 107 Cal.App.4th at 1200.)

Plaintifft DFEH implies that all the evidence required to support its claim that Defendants

violated the Unruh Act is to merely cite to this Court’s anti-SLAPP order. (SSUMF Nos. 28 & '.‘i

developing facts. (See DFEH-App., Ex. 4, § I.B.1, pp.8:7-13, 9:18-21 [explaining effect of a tri

court’s prior orders]; Code Civ. Proc., § 1008.) Unlike with its Free Speech analysis, this Court’

the anti-SLAPP motion. (DFEH-App., Ex. 14.) Presumably, following the heavily impeaching
depositions, Plaintiff DFEH realized those declarations would not survive objections. (See D’Amico vX

Board of Medical Examiners (1974) 11 Cal.3d 1, 21.)

10

DEFENDANTS’ MEMORANDUM OF POINTS & AUTHORITIES
IN OPPOSITION TO PLAINTIFFRIA)TiOg icg SUMMARY JUDGMENT OR ADJUDICATION
()



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

“relevant difference between discriminatory action aimed at same-sex marriage and discriminatory
action aimed at the couples’ sexual orientations.” (DFEH MS], § IV.2, pp.8-9.) Whereas some non-
binding cases from other jurisdictions have held as much, this is not how the Unruh Act works.

To establish an Unruh Act violation, a plaintiff must “prove zntentional discrimination.” (Cohn
v. Corinthian Colleges, Inc. (2008) 169 Cal.App.4th 523, 527 & fn.3 [citing Harris v. Capital Growth
Investors XTIV (1991) 52 Cal.3d 1142, 1175].) In Cokn, the Los Angeles Angels baseball team had a home
game on Mother’s Day. (/4. at 526.) To honor “mothers,” Corinthian Colleges gave away a free tote
bag to all “females 18 years old and over.” (/4.) Mr. Cohn requested a free bag, but was denied, and
then sued alleging gender discrimination. (/4.) The court of appeal held that there was no claim,
because the baseball team /had no discriminatory intent—its “intent was to honor mothers on Mother’s
Day.” (Id. at 528 [citing Bray v. Alexandria Women’s Health Clinic (1993) 506 U.S. 263, 270].)

Cohn is relevant in showing that intent is dispositive, and intent is factual—not legal. The

Cohn is also relevant because it shows that in interpreting the Unruh Act, the Court shoul
look to the reasoning of the U.S. Supreme Court in Bray v. Alexandria Women’s Health Clinic (199
506 U.S. 263. Plaintiff DFEH itself cites Bray, but it does not help Plaintiff. (DFEH MS], 8:14-17

There, pro-abortion organizations filed an action under 42 U.S.C. § 1985(3) —alleging conspiracy

for gender dysphoria is psychological counseling, not sex-reassignment surgery]| [citing North Coast
Women’s Care Medical Group, Inc. v. Superior Court (2008) 44 Cal.4th 1145,1161].)
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was in reality a conspiracy to discriminate against women, in violation of the equal protection clause,
since only women obtain abortions. (/4. at 269-270.)

The Supreme Court held that when the discrimination is not facially targeted at a group (i.e.,
women), but at an “activit[y]” (i.e., abortion) the activity rationale could be held pretextual under
§1985(3) if (1) it is “engaged in exclusively or predominantly by a particular class of people;” and
(2) the activity has been traditionally “an irrational object of disfavor.” (Bray, supra, 506 U.S. at 270.)
Although only women obtain abortions (element 1), and many disfavor it, the Supreme Court held
that disfavoring abortion cannot possibly be considered “irrational”: “Whatever one thinks of
abortion, it cannot be denied that there are common and respectable reasons for opposing it, other
than hatred of| or condescension toward (or indeed any view at all concerning), women as a class—as
is evident from the fact that men and women are on both sides of the issue[.]” (/4. at 270.)

The California Supreme Court and the U.S. Supreme Court have repeatedly asserted that

followed by this Court, and instead point the Court to other Supreme Courts who have come to thef

exact opposite conclusion. (Tastries MS], § 1.2, p.15 [citing Brush & Nib Studio, LC v. City of Phoeni%

distinction in the cases appears to track the discussion in Bray, where some courts see spac

between LGBT identity and same-sex marriage, and others view a rejection of same-sex marriage a
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ipso facto evidence of animus against LGBT individuals.

Finally, Plaintiff DFEH’s most intriguing citation is to Iz re Marriage Cases (2008) 43 Cal.4th
757.¢ (DFEH MS], § IV.A., pp. 8-9.) There, the California Supreme Court became the first Supreme
Court in the nation to hold that sexual orientation is a suspect classification (Marriage Cases, supra, 43
Cal.4th at 841), and the second Supreme Court to rule unconstitutional laws that did not extend
marriage to same-sex relationships. (/4. at 855.) Plaintifft DFEH cites the first holding, where the
Court held that laws defining marriage traditionally “properly must be understood as classifying or
discriminating on the basis of sexual orientation[.]” (/4. at 783-784; see also 7d. at 839-840 & fn.59.)

In reaching this conclusion, the California Supreme Court noted psychological and psychiatric
definitions of “sexual orientation” which view it as more than sexual attraction, and state that it must
be defined relationally, such that a homosexual person is one who “would choose to marry a person of

their own sex or gender.” (/4. at 840 & fn.59.7) But at the same time as announcing this constitutional

evidence of such intent)—but rather an intent to make a distinction based on religious belie
regarding marriage—there is no Unruh Act violation. (See Cohn, supra, 169 Cal. App.4th at 528.)
B. PLAINTIFF DFEH’S SUMMARY ADJUDICATION ARGUMENTS FAIL

Section B of Plaintiff DFEH’s motion addresses summary adjudication of Defendants&
affirmative defenses, in three sub-sections. (DFEH MS];, § B, pp.9-20.) In reverse order, thos.

sections concern (1) an unexplained and ambiguous reference to a “selective enforcement affirmativ.

the same-sex, but who object to same-sex marriage, are not really homosexual —regardless of theif
self-identification. (See SSUMF No. 21c.)
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defense” (id. at § B.3, pp.19-20), as well as “Defendants’ 10 remaining affirmative defenses” (/4. at
§ B.3, p.19, fn.11); (2) the Free Speech clause of the U.S. Constitution (4. at § B.2, pp.14-19); and
(3) the Free Exercise Clauses of the California Constitution (4. at § B.1.b, pp.11-14), and the U.S.
Constitution. (/4. at § B.1.a, pp.9-11.) Each section is addressed in this reverse order.

1. Plaintiff DFEH has Failed to Carry its Burden of Persuasion and

Production as to Numerous Affirmative Defenses

The last section in Plaintiff DFEH’s motion for summary adjudication concerns, essentially,
all affirmative defenses except Free Speech and Free Exercise of Religion. (DFEH MS]J, § B.3, pp.19-
20.) However, Plaintiff DFEH only briefs the “selective enforcement affirmative defenses” (albeit
minimally), and then relegates all others to a footnote, stating that they all “fail as a matter of law.”
(DFEH-MS]J, 19, fn.11.) While “defenses 1 and 2” (failure to state a case) were arguably briefed in
Section A of the DFEH’s brief, for the rest, the footnote is the totality of the DFEH’s briefing. (But

see Estate of Bonzi (2013) 216 Cal.App.4th 1085, 1106, fn.6 [“By raising this point in a footnote and@

A

failing to develop the argument in their opening brief, we may treat this point as forfeited.”].)

party does not bear the burden of proof at trial (i.e., a plaintiff moving to get rid of an affirmativ

defense), “[t]he [moving party] must show that the [opposing party] does not possess neede
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evidence” and the moving party “must also show that the [opposing party] cannot reasonably obtain
needed evidence.” (Zd4.) To support this, the moving party must “present evidence, and not simply
point out [in briefing] that the [opposing party] does not possess, and cannot reasonably obtain,
needed evidence.” (1d.; see also Continental Ins. Co., supra, 107 Cal.App.4th at 1200 [applying Aguilar
to context of a plaintiff moving to get rid of an affirmative defense].)

Here, Plaintiff DFEH’s one footnote is plainly insufficient to meet any burden—whether of
persuasion or production—to defeat Defendants’ eight affirmative defenses. Further, in the separate
statement (Issues Four through Eleven), Plaintiff DFEH’s “material facts” are nearly uniformly,
objectionable legal conclusions. Plaintiff DFEH has not met its burden; the analysis should end here.

However, looking to those affirmative defenses, Plaintiff DFEH’s legal arguments also fail.
First, Plaintiff DFEH states that unclean hands (defense 3), abuse of process (defense 4), trespass

(defense 5), and estoppel (defense 7) all fail because they are targeted at the conduct of the Real

Parties in Interest, and therefore “do not affect this case in which the DFEH is plaintiff.” (DFE

MS]J, 19, fn.11.) The defenses do all focus on the theory that the Real Parties were shopping for
lawsuit more than a wedding cake (DFEH-App., Ex. 3, pp.49-50; SSUMF Nos. 44a, 45a, 49a, & 53a
and defenses aimed at real parties in this context may be disfavored, but they are not impermissible a
a matter of law. (Equal Employment Opportunity Commission v. Rexnord Industries, LLC (E.D. Wiss
2013) No. 11-CV-777, 2013 WL 12181707, at *3 [cleaned up] [finding “unclean hands” defens
disfavored, but refusing to find it barred as a matter of law] [collecting cases].) (
Second, Plaintifft DFEH argued that the defense of justification (defense 6) “is limited
criminal cases.” (DFEH-MS], 19, fn.11.) However, the text of the affirmative defense makes clear th
it is related to business justification, not crsminal justification. (DFEH-App., Ex. 3, p.50 [Defendan
“were fully justified in lawfully exercising their free speech and free exercise rights,” and Defendants€
actions “were for legitimate, good faith, justified, nondiscriminatory, and non-retaliatory reasons”]-é
As Defendants explained at the preliminary injunction stage, the Unruh Act does not take away “th(ﬁ

right of a business establishment to adopt reasonable restrictions . . . [that] are rationally related to th%

/
LA 1 I\IU\II Voo oy

business being conducted or the facilities and services being provided.” (Wynn v. Monterey Club (1980§:

I
| =g wiwiw

111 Cal.App.3d 789, 796 [discussing “legal justification for refusing plaintiff’s wife access”].) Hereé
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Defendants have a specific policy to decline orders that celebrate messages offensive to them, but
instead offer to connect customers who make such requests with other bakers. (SSUMF No. 52a.)
This defense cannot be adjudicated as a matter of law without meaningful briefing or evidence.
Third, Plaintiff DFEH states that the “no injury” defense is “moot” because the “DFEH
seeks only statutory minimum damages” (defense 8), and “[w]hether punitive damages (defense 9)
. are available ... are questions of law.” (DFEH MS]J, 19, fn.11.) As for the lack of any actual
“injury” (defense 8), as explained below, it is relevant to more issues than whether DFEH seeks
actual damages in this action. Defendants agree that punitive damages can be adjudicated as a matter
of law—but not in Plaintiff DFEH’s favor, with no briefing or evidence. Rather, as explained in their
motion for summary judgment, there is insufficient evidence on which to base a punitive damages
award. (Tastries MS]J, § 3, p.29.) Therefore, this Court should summarily adjudicate that punitive

damages are not available in this action.

Fourth, the DFEH states that the defense that “there is no factual basis for” an attorneys’ fe€ D

Court to dispose of Defendants’ “selective enforcement affirmative defenses.” (DFEH MS]J, § B.3x

pp-19-20.) This is confusing because none of the affirmative defenses in Defendants’ answer actuall

the fourteenth and fifteenth affirmative defenses—Due Process and Equal Protection—appear to b

the target of this section by Plaintiff DFEH. (See DFEH-App., Ex. 3, pp.52-53.)
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Like above, Plaintiff DFEH has absolutely failed as to its burden of production and persuasion.
Its separate statement lists solely legal conclusions, citing to this Court’s prior orders and statements
at hearings. That is not adequate. (See SSUMF Nos. 82-86, 88-91; Andrews Farms, supra, 693
F.Supp.2d at 1167.) And Plaintifft DFEH’s briefing is off the mark and addresses a different legal
theory than raised in the defenses. (See DFEH MS]J, § B.3, pp.19-20.)

The Due Process affirmative defense contends that “[t|he DFEH has subjected and continues
subjecting the defendants to an unfair and biased administrative investigation and enforcement
process while giving favorable consideration to the Rodriguez-Del Rios’ presentation of the facts.”
(DFEH-App., Ex. 3, p.52.) The Equal Protection affirmative defense contends that “[tlhe DFEH’s
interpretation and enforcement of the Unruh Act as applied treat Miller’s and Tastries’ decisions to
create speech and exercise their religious beliefs differently from those similarly situated to them.”

(DFEH-App., Ex. 3, p.53.) In contrast, Plaintiff DFEH contends that there is no evidence to

substantiate a selective enforcement aftfirmative defense. Selective enforcement deals with the situatiorp

where a defendant alleges that he is being prosecuted due to a constitutionally protected characteristi
(race, sex, religion), or that he is being prosecuted in retaliation for his exercise of a constitutionallyy
protected right (speech, exercise of religion). (See U.S. ». Armstrong (1996) 517 U.S. 456, 464; U.S. »;

Choate (9th Cir. 1980) 619 F.2d 21, 23.)

submitted by Defendants. (SSUMF No. 65g.)

- DFEH never visited Tastries’ store or observed its business process, even though invited bi
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Miller. (SSUMF No. 86b.)

- DFEH downplayed the skills and services provided by Tastries to make them appear generic,
routine, unoriginal and lacking in artistry. (SSUMF Nos. 4,12, 15.)

- DFEH claimed Miller denied service based on sexual orientation, disregarding that Miller has
served LGBT customers, hired LGBT employees and worked with an LGBT baker to arrange
services for same-sex couples (the same LGBT baker that she offered to employ).(SSUMF
Nos. 21b, 65b, 65¢, & 65d.)

- DFEH ignored substantial evidence that Miller’s faith and her belief in the sanctity of
marriage between one man and one woman is genuine, contending that Miller has acted out of]
an intent to discriminate on the basis of sexual orientation. (SSUMF No. 21a & 69a.)

- DFEH ignored that Miller did not just offer a referral, but actively sought to arrange services
on behalf of same-sex couples with several bakeries. (SSUMF No. 22a & 62c.)

- DFEH ignored the precedents for using accommodation to another service provider to resolve
a conflict with religious beliefs. (Minton, supra, 39 Cal. App.5th at 1164-1165.)

These facts show that if there is any discrimination in this case, it is by Plaintiff DFEH against

Defendants. Courts have held similar administrative investigations unconstitutional for less. ‘.ii

their disfavored status as devout Christians (who are required to put their faith into practice).
2. Plaintiff DFEH’s Request that this Court Reconsider its Free Speech

Jurisprudence Must Be Denied
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Speech analysis in this case was now set, subject only to modification based on intervening facts or
binding law. (See Department of Fair Employment and Housing v. Superior Court of Kern County (2020)
54 Cal.App.5th 356, 401-402 & fn.12; DFEH-App., Ex. 4, Anti-SLAPP Order, §§ I1.B.1, I1.B.3.)
Without the evidence to answer this factual question in its favor, Plaintiff DFEH is trying to
relitigate the same speech issues by simply declaring (without evidence) that Tastries wedding cakes
are unoriginal and generic. (See SSUMF Nos. 67-80h.) Then, Plaintiff DFEH tries to refute this
Court’s legal conclusion that making a wedding cake can be expressive conduct (compare DFEH
MS], pp. 13:5-17:21; with Dept. of Fair Employment and Housing v. Miller (Cal. Super. 2018) 2018 WL
747835, at *3-4), and refute this Court’s legal conclusion that making a wedding cake is pure speech
(compare DFEH MS]J, pp.17:23-19:13; with Miller, supra, 2018 WL 747835, at *2-4), and thereby
excuse application of the Unruh Act in this context from strict scrutiny review. Lastly, Plaintiff DFEH

argues that even if the creation of custom wedding cakes are confirmed to be speech, strict scrutiny

would be satisfied, by citing inapplicable cases from the Free Exercise context. (Compare DFEH MS

pp- 19:14-16 [citing DFEH MS], pp. 13:2-14:15]; with Miller, supra, 2018 WL 747835, at *4-5.)
Thus, Plaintift DFEH asks this Court to change the legal standard, but cites #no new cases. N
only should the Court not accept Plaintiff DFEH’s invitation to reverse course on the law, it i
precluded from doing so. (Gélberd v. AC Transit (1995) 32 Cal.App.4th 1494, 1500 [“[A] court acts i
excess of jurisdiction when it grants a motion to reconsider that is not based upon new or differen
facts, circumstances, or law.”] [cleaned up].) Plaintiff DFEH’s motion for summary adjudication
Defendants’ Free Speech defense should be denied, and summary judgment entered for Defendants.
To overcome free speech protections, Plaintifft DFEH has sought to mischaracterize custo
cakes created by Tastries as “generic products, requiring only the application of routine skill and n.
special artistry or message” (DFEH MS], p.9:15), and argue that “Tastries pre-ordered weddiné
cakes are not inherently expressive.” (DFEH MSJ, p.16:8.) There are no facts to support thes.g
claims—merely unreasonable inferences. Plaintiff DFEH’s motion acknowledges that custorré

wedding cakes created by Defendants can have many unique characteristics, including: size, shape*g

an?ed
TIOCTIC T OOUOUITN VvV OUA ”] 1" |

number of tiers, colors, filling, buttercream or fondant design, with assorted options for flowers ancE-

| =g wiwiw

C
fondant images. (DFEH MS]J, p.3:11-13.) This is why Defendants’ custom cakes, and the caké
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obtained by the Real Parties (see DFEH MS], p.5:7-12), require the artistry of a professional.®

As previously stated, custom cakes designed by Defendants vary from simple to elaborate, but
all cakes require skill to create and will reflect the image or sentiment that the customer requested.
That message can be enhanced by other items added to the cake display at the event, such as pictures,
mementos, signs, and a topper, whose presence amplifies the message of the cake that was created by
Defendants. Sometimes simplicity may itself be part of the intended message. For example, a simple
cake design might express “our union is not based on pretense; we love each other unconditionally
with no expectations or extra demands.”? In this case, the Real Parties wanted to express that this was
a traditional wedding and hence they requested a very traditional cake. (SSUMF Nos. 67-80h.)

Further, context is an important part of a symbolic message. Seeing a man take a knee has little
meaning by itself. If he is kneeling in a chapel, he may be praying; if he is surrounded by a little league

team, he may be coaching; if he is kneeling beside a grave, he may be remembering. Only by context

those circumstances are comsistent with her theory. Instead, she must show that the inferences
favorable to her are more reasonable or probable than those against her.”]; Cucuzza . City of Santa Clarz

(2002) 104 Cal.App.4th 1031, 1038 [noting that even though discrimination cases are often proved]

with the words “F*** the draft” was more than just the literal message of the three words: “W¢
cannot sanction the view that the Constitution . .. has little or no regard for that emotive functio
which practically speaking, may often be the more important element of the overall message sought t¢
be communicated.”].)
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On the second point in this section, Plaintiff DFEH claims that by “enforcing Unruh, DFEH
does not dictate the design of Tastries’ cakes or otherwise dictate the content of defendants’
speech.” (DFEH MS]J, p.18:17-18.) That is simply not true. The issue is that Tastries cannot
control the content of the messages it creates when it does not control the context or purpose for
which the cake is made. The customer determines the purpose and selects the design. If Tastries is
obligated to create a cake for any purpose with no control on how the cake is displayed, then
ultimately Tastries will not have control over the messages it produces. (See Hurley v. Irish-
American Gay, Lesbian and Bisexual Group of Boston (1995) 515 U.S. 557, 572-573.)

3. Plaintiff DFEH’s Free Exercise Arguments Fail

Lastly, Plaintiff DFEH turns to the Free Exercise clauses of the First Amendment to the U.S.
Constitution and the First Article of the California Constitution. (DFEH MSJ, pp.9:19-14:15.)

Plaintiff DFEH’s argument as to these defenses largely tracks the argument made in Defendants’ own

motion for summary judgment. (See Tastries MS], §§ 2.1, 2.2.) Defendants incorporate by referenc

test to it. (DFEH MS]J, pp.11:22-12:7.) This invitation is foreclosed by binding appellate authori i
(See Valov v. Department of Motor Vehicles (2005) 132 Cal.App.4th 1113, 1126 & fn.7.)

Plaintiff DFEH then argues that under the California Constitution, Defendants’ free exercisg
rights are not substantially burdened because Defendants could “cease offering pre-ordered wedding
cakes for sale to anyone.” (DFEH MS], p.12:13-14.)!° Importantly, as stated in Defendants’ motio
the “substantial burden” cases cited by Plaintiff DFEH at best apply only to the Californi. 3
Constitution’s free exercise clause and do not translate to the federal free exercise clause. (Tastrie

MS]J, p.17:3-9.) But even as applied to the California Constitution, Plaintift DFEH cites a non-binding]

19 Of note, the section is confusing because the header under which it appears does not relate to thé&
text of the section. (See DFEH MSJ, § IV.B.1.a.1.)
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plurality opinion, instead of the California Supreme Court’s later discussion of “substantial burden.”
(Compare Smith v. Fair Employment & Housing Com. (1996) 12 Cal.4th 1143, 1170 [plur. opn.]; with
Catholic Charities of Sacramento, Inc. v. Superior Court (2004) 32 Cal.4th 527, 563, fn.19.) Further,
despite DFEH’s misleading citation to the contrary, NVorth Coast held that compliance with the Unruh
Act “presumably” did substantially burden religious beliefs. (North Coast, supra, 44 Cal.4th at 1158.)
In line with North Coast and Catholic Charities, since Plaintiff DFEH’s proposed method of
complying—simply exiting the wedding industry altogether—would force Defendants to shut down,
there is obviously a substantial burden. (SSUMF Nos. 62a & 62b.)"!

Finally, Plaintiff DFEH argues that applying the Unruh Act to Defendants in this context
satisfies the strict scrutiny test applicable under the California Constitution. (DFEH MS]J, p.13:1-
14:15.) Plaintiff’s argument is that it has a “compelling interest in eradicating invidious

discrimination[.]” (DFEJ MS]J, 13:3-4.) “Invidious discrimination” is making a distinction that is

“arbitrary, irrational and not reasonably related to a legitimate purpose.” (Black’s Law Dictionary (6t

ed. 1990) p.826, col.2.) If anything, Plaintiff DFEH’s simply favoring one protected class (sexu
minorities) over another (religious minorities) is itself “invidious discrimination” which does not pa
any logical test. In any event, there is no evidence of invidious discrimination by Defendants here
merely adherence to traditional religious beliefs. (SSUMF No. 21a & 21b.)

However, presuming that Plaintiff DFEH has a compelling interest in applying the Unruh Ac'g
to Defendants here (see Tastries MSJ, p.17:24-18:3 [noting California’s loose understanding of whaf]
constitutes a compelling interest]), numerous California cases make clear that the “least restrictivé

means” of achieving those interests is not for Defendants to liquidate their business and go homeg,]

ctC

LA ~4

It

7

(See DFEH MS]J, p.14:11-13.) Rather, the preferred and logical approach is to set up a system where
customers are referred to other bakers who can provide the needed bakery goods—exactly

Defendants have done. (See North Coast, supra, 44 Cal.4th at 1159; Minton, supra, 39 Cal.App.5th a

11 Plaintiff DFEH also states that “Miller can step aside from participating in the preparation of an
pre-ordered cakes sold to same-sex couples and allow her willing employees to manage the process.’
(DFEH MS]J, p.12:19-20.) This is not a real option since, as the sole owner and manager, all activitie
of the bakery are a direct reflection on Defendant Miller and doing so would still violate Defendants
religious beliefs. (SSUMF Nos. 69a, 72a & 72b.)
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1164-1165; SSUMF Nos. 22, 22a & 62c.)
b. Plaintiff DFEH’s U.S. Constitution Arguments Fail

With respect to the Free Exercise clause of the First Amendment, Plaintiff DFEH begins by
stating that “[t]he California Supreme Court has conclusively settled the question of Unruh’s
neutrality [and general applicability].” (DFEH-MS]J, p.10:15-27 [citing North Coast, supra, 44 Cal.4th
at 1156].) But the U.S. Supreme Court gets the final say on the First Amendment. (See Fulton v. City
of Philadelphia, Pennsylvania (2021) 141 S.Ct. 1868.) In Smith, and more recently in Fulton, the High
Court explained that “[a] law is not generally applicable if it ‘invite[s]’ the government to consider the
particular reasons for a person’s conduct by providing ‘a mechanism for individualized
exemptions.” ” (/d. at 1877 [quoting Employment Division v. Smith (1990) 494 U.S. 872, 884].)

The discretion by Plaintiff DFEH to investigate or bring a prosecution is itself a form of

individualized exemption. As an example, cancel culture has led to California citizens being denied

services based on personal views without action by Plaintiff DFEH. It is not a question of whethé D

Defendants also refuse to sell them to opposite-sex couples celebrating their wedding. (SSUMF N. .
65k.) Further, California requires the accommodation of workers’ religious beliefs, requiring th
“explor[ation of] any available reasonable alternative means of accommodating the religious belief.
(Lab. Code, § 511(d).) Since Plaintiff DFEH also enforces these rights, it has discretion to craft a

individualized exemption in this action that accommodates everybody’s rights—but has refused. (Segs

23

DEFENDANTS’ MEMORANDUM OF POINTS & AUTHORITIES
IN OPPOSITION TO PLAINTIFFRIA)TiOg?(g SUMMARY JUDGMENT OR ADJUDICATION
()



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

also Tastries MS]J, § 2.2.1.) Each of these triggers strict scrutiny. (Fulton, supra, 141 S.Ct. at 1877.)
Plaintiff DFEH then meanders into a discussion of the U.S. Supreme Court decision
Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Com’n (2018) 138 S.Ct. 1719, 1723, 1727
(“Masterpiece I), and its citation to Newman v. Piggie Park Enterprises, Inc. (1968) 390 U.S. 400, 402,
fn.5. (DFEH MS], 11:1-21.) This appears to be Plaintiff DFEH’s only argument that strict scrutiny
would be satisfied, but as explained below, this meandering discussion establishes no such thing.!?
First, according to Plaintiff DFEH, “[w]hile Masterpiece left open the possibility that a ‘special
cake,’ for example with ‘religious words or symbols,” might implicate free exercise interests, the cakes
here had no such unique characteristics.” (DFEH MS], p.11:1-10 [quoting Masterpiece I, supra, 138
S.Ct. at 1723; SSUMF Nos. 12, 76, 77].) Plaintiff DFEH’s description of both the holding of
Masterpiece I, and the facts of this case, are false. The language quoted from Masterpiece I is general

background about a free speech defense. (Masterpiece I, supra, 138 S.Ct. at 1723; see also DFEH-App, Ex.

4, Anti-SLAPP Order, pp.12:4-22 [discussing same language as part of the free speech analysis].) Theg

A

(1) some religious objectors might “refusfe] to put certain religious words or decorations on [45

against discrimination on the basis of religion as well as sexual orientation.” (Masterpzece 1, supra, 13 &
S.Ct. at 1729.)
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objections do not allow business owners and other actors in the economy and in society to deny
protected persons equal access to goods and services under a neutral and generally applicable public
accommodations law.” (Masterpiece 1, supra, 138 S.Ct. at 1727 [citing Piggie Park, supra, 390 U.S. at
402, fn.5].) But nothing in this “general rule,” or the Supreme Court’s discussion of it in Masterpiece I,
actually indicates how the Supreme Court would view a religious objection in any of the three
hypotheticals mentioned above (id.)—or supports Plaintifft DFEH’s gloss that under Masterpiece I
only “the possibility that a ‘special cake,” for example with ‘religious words or symbols,” might
implicate free exercise interests[.]” (DFEH MS]J, p.11:1-10.)

Defendants appreciate that under a Free Exercise analysis, the “dignitary interests” are
different than under a Free Speech analysis. (Compare Miller, supra, 2018 WL 747835, at *5 [“An
interest in preventing dignitary harms thus is not a compelling basis for infringing free speech.”]; with

Masterpiece I, supra, 138 S.Ct. at 1732 [“[T]hese disputes must be resolved . . . without subjecting gay

persons to indignities when they seek goods and services in an open market.”].) Under a Free Exercis

evidence is the opposite. (SSUMF No. 62c; see also Fulton, supra, 141 S.Ct. at 1881-1882 [noting thaff

forcing businesses out of the market would tend to limit services available, not make them mor
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CONCLUSION

Every lawyer in California swears an oath “to support the Constitution of the United States
and the Constitution of the State of California.” (Bus. & Prof. Code, § 6067.) In addition, DFEH
attorneys are charged with enforcing California’s statutory prohibitions on discrimination against
religion. (See Civ. Code, § 51; People v. McKale (1979) 25 Cal.3d 626, 637.)

The DFEH, however, has strayed far from these mandates, treating people of faith as enemies
of the state that need to be driven out of business. (See Defs. Ex. 15, Samuel Depo., 94:16-23, 95:6-
14; Defs. Ex. 16, 82:2-9, 95:11-16 [acknowledging goal of lawsuit was to force Defendants to shut
down].) Thus, California is now doing the bidding of militant activists who despise people of faith, and
wish them harm. Instead of affirmatively protecting their conscience rights, the DFEH is not even
allowing people of faith equal justice under the law. Instead, under the pretext of enforcing the newly

created right to same-sex marriage, the DFEH has transformed itself into the tool of an anti-religious

agenda. In doing so, they have unlawfully jettisoned their statutory mandate to protect religious libert '%i

on the Real Parties’ sexual orientation; rather, it was based only on Defendants’ sincere religio
beliefs concerning marriage—beliefs that are shared by millions of Americans.

The patron saint of lawyers and judges, Sir Thomas More, was martyred for his faith becausg

Biblical precepts and his duty as a Christian. History has vindicated St. Thomas More, who is nowy

widely regarded as a great hero of conscience. Unlike during the trial of More, this time the Courf

expressly protect our rights of conscience—whether speech-based or religion-based.
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Respectfully submitted,

LiMANDRI & JONNA LLP

Dated: October 6, 2021 By: _/ ' ? é

Lharles S. LiMandri

Paul M. Jonna

Mark D. Myers

Jeftrey M. Trissell

Robert E. Weisenburger

Milan L. Brandon II

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller
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Executed on October 6, 2021. %@Dﬁk

Kathy Denworth )
CERTIFICATE OF SERVICE
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I, Catharine Miller, declare and state as follows:

1. I am a named defendant in the above entitled action. Accordingly, I have personal
knowledge of the matters set forth below and could and would competently testify thereto if called
upon to do so in court.

2. I am submitting this declaration to rebut specific points raised by Plaintiff DFEH in
its motion for summary judgment or adjudication. This declaration is submitted as a supplement to
my prior declaration submitted in support of Defendants’ motion for summary judgment or
adjudication, dated September 8, 2021. This declaration incorporates that earlier declaration by
reference.

SPECIFIC POINTS OF REBUTTAL
3. As explained in my prior declaration, I have been designing elaborate custom cakes

for weddings, parties, or other events since I was 18 and have been creating my own recipes. In

recipe development and management of the entire operations.
5. Also as explained in my prior declaration, I am a devout Christian and adhere t4
traditional religious beliefs about marriage, including that it is a covenant ordained by God for thef

sole union of a single man and a single woman. I am the 100% shareholder of Tastries Bakerys

celebrating a marriage that does not adhere to this traditional religious understanding.

2
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6. A major theme of Plaintiff DFEH’s motion is to denigrate the skill and artistry in
Tastries Bakery’s custom products. To me this is surprising, in part because I have invited the
DFEH lawyers to visit Tastries Bakery and see the our design process for themselves, but the
DFEH has never taken me up on that invitation.

7. To begin, the DFEH states that at least on one occasion, I “saw a cake ordered for a
same-sex wedding reception and did not recognize it as a wedding cake.” (SSUMF No. 73 & 74;
DFEH MS], pp.3:25-4:2.) This is not what happened and not what I testified. I did not see the

wedding cake; I saw an order form that did not itself indicate that the cake was for a same-sex

wedding.
8. As was discussed in my deposition, there was a concerted effort by certain of my
employees to make wedding cakes for same-sex weddings and hide those orders from me, and hide

things that would bring to my attention what the cakes were for. Attached as Exhibit G is a true and

correct copy of the portions of my deposition that discuss this, along with the Errata that wasgp

omitted from the DFEH’s submission.

could not fit in the case.

3
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12.  Next, Plaintiff DFEH states that “[c]ustomers regularly reference a pre-existing
case cake, display cake, or photo of an existing cake, when describing to Tastries the cake design
they want.” (SSUMF No. 68; DFEH MS]J, p.3:13-15.) While this is partially true, it is incomplete
and misleading.

13.  When customers reference a pre-existing case cake, display cake, or photo of an
existing cake, these are for inspiration only, to help communicate ideas more quickly than words,
and oftentimes to identify different concepts and design characteristics from different cakes, since a
picture is worth a thousand words. Then, based on the pictures provided, in collaboration with the
customers, we often combine the characteristics the customer wants into a hand drawn sketch.

14.  Tastries Bakery’s custom products are designed to meet customer specifications. Our
team of designers (led by me) start with the customer’s vision and present options to create a final

design that fits the theme and budget for each occasion. Cake designs can range from simple to

elaborate but, all styles require a skilled decorator, and each design portrays the image or expresses the 5

sentiment intended by the customer.

15.  Whether a cake is simple or elaborate (even without words or a topper incorporated)

one present. If the cake were delivered without guests or participants present, that would be i
random happenstance with no means of predicting it.

17.  Also, just because Tastries “has delivered” cakes when no guests were present, doe

4
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not mean Tastries always “can deliver” cakes when no guests are present. Especially with outdoor
events, it is common and needed to deliver near the start of the event (to get maximum shade or
avoid damage to the cake), and we are often specifically requested to deliver the cake after the start
of the event.

18.  We also leave “thank you” business cards with our cakes. It is common for our
customers to share at the event who made the cake and desserts and for the cake to be shown in
social media posts of the event.

19.  Next, the DFEH states that the wedding cake that the Mireya and Eileen Rodriguez-
Del Rio ordered from Tiers of Joy “looked just like the cake they tried to order from Tastries”
(SSUMF No. 76 & 77; DFEH MS], p.5:1-3), and the only differences were 1) real v. frosting
flowers, 2) scaly v. smooth frosting, and 3) additional sheet cakes v. additional loaf cakes. (SSUMF

Nos. 78 & 79; DFEH MS], p.5:3-6.) This is again misleading.

20.  The two cake orders were in no way similar in size, shape, décor or flavors. As the

explained in their deposition, and as shown in the picture, the design the Rodriguez-Del Rios chos
from Tiers of Joy was a messy rustic design with flowers. The top tier was real cake and the botto
tiers were fake Styrofoam.

21.  In contrast, the wedding cake that the Rodriguez-Del Rios wanted from Tastrie
Bakery was a 3-tiered square cake with a smooth buttercream finish and teal ribbon around th
bottom. From an artistic and design perspective, these are two very different cakes. As shown in t .
pictures attached as Exhibit D to my prior declaration, there is a very significant artistic differen
created by square v. round tiers (see CM-0945), by scaly v. smooth frosting (see CM-0943), an
through the addition of a blue ribbon (see CM-0949 & CM-1010).

=
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22.  From Tastries Bakery, the Rodriguez-Del Rios also wanted two sheet cakes with né
design to slice in the back kitchen of their reception. But from Tiers of Joy, additional cakes Were
made in the shape of bread loafs that were sliced and a scoop of frosting was added to the slice of
cake. This “cake bar” system is used not merely to supplement the amount of cake, but to increas%
the number of cake flavors and frosting flavors, and the number of combinations. Although I ang

C
aware of this service in the baking industry, Tastries Bakery does not offer this service. E
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Justin, and, apparently, they were dbing things behind
my back.

Q. Does that mean that your intention would be to
participate in some aspect of every wedding cake
creation?

A. Yes.

Q. In your declaration you stated "Whenever I

create a custom wedding cake, I am expressing a message

about marriage."

What do you mean by that?

A. Marriage is very sacred. And it's, especially
today, I think it has more meaning than it did in the
past as many are choosing not to get married.

So when somebody mékes a decision, regardless
of their situation in life, if they'wve made choices
before and now they're wanting to get married, I want to
do everything I can to encourage that and bless them.

The wedding cake is a culmination of the most
important thing, which is the ceremony.

Nowadays the reception has become a whole lot
different than when I got married. It's, you know, a
very big deal. Back when I got married, the ceremony
was everything, and then you go to the reception, which
was the hall next to the church and you cut cake, and

you were gone in a half hour.

72

Catharine Miller
September 26, 2018
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are getting married, you know. I think that's precious
and I'm excited to be a part of that union. And we hd?é
little cards that we give out that say "Thank you for
letting us be a part of your sweet celebration," because
it's so precious.
So, yes, we're sending a message.

Q. You-used the word "I" in that sentence. 1Is
there a message Tastries ié sending as well?

A, Yeah. Well, me and Tastries, we're_the same.

Tastries and I are the same.

MR. LIMANDRI: Objection. Calls for
speculation.

Go ahead.

Catharine Miller
September 26, 2018

RA.1346

Document received by the CA 5th District Court of Appeal.



"[eadd Jo N0 10UISIA YIS D 8y Ag paAieoal Juswindoq

RA.1347



.

Y

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Atkinson-Baker, Inc.
www.depo.com

But they had told her, "you need to take this
delivery" because she was brand new.
BY MR. MANN:

Q. So with that one, how did you feel? Did you
think that one sent your usual message or was it
different?

MR. LIMANDRI: Calls for speculation.

Go ahead.

THE WITNESS: I have no idea. I have no idea.

The fact that the girls wouldn't sign up
there -- Rosemary took this, and she was brand new at
taking wedding orders. So the fact that she didn't put
a groom there for a wedding cake -- we only found out
about this because they were on the news. It all
happened -- you know. Just a sad situation.

I don't know what message got taken. I think
the message in Bakersfield after all this broke out, I
do know the message there was why would they take
advantage of you.
BY MR. MANN:

Q. My guestion is not about the message taken.
It's about what you feel the message that was sent?

| MR. LIMANDRI: Objection.
THE WITNESS: I can't answer that.

MR. LIMANDRI: Calls for speculation.

Catharine Miller
September 26, 2018

RA.1348
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Q. I know what you mean.

A. Okay.

Q. I sometimes wait ﬁntil the 1ést minute to get
the wife's cake.

A. Right.

Q. So I know what you mean.

A. There are cakes that are all white. It could
be used for that. But it's the purpose of why we made

the cake was to put in the case for a birthday.

Q. And it sounds like if somebody came in and
wanted to use a pre-made cake for the wedding, you don't
care, you're still going to sell it to them?

A. Yeah. Yes. '

Q. If they wanted to add, like, "congratulations"
couples' name, and it fit, is that something that
Tastries would do?

A. I would do that because it is a case item that

was not created for the purpose of something. It was

45

Catharine Miller
September 26, 2018

RA.1368
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Q. Okay. I am sorry to hear about the hate that
you're receiving and the threats. Nobody should have to
deal with that. That's disturbing to hear.

A. I know this is recorded. Does anybody else get
to read this?

MR. LIMANDRI: My understanding is it's for the
purposes of this case only. But if you're about to say
something that you don't want publicly disseminated,
I'll have to ask counsel to stipulate if he would at
least seal this portion of the record. I don't know
what you're about to say.

If you want to confer with me off the record
first, you can. But if not, if you're going to say
something that you feel strongly should not be publicly
disseminated, particularly if it concerns an employee or
something like that and their privacy, then I'd ask
counsel to stipulate to seal that part of the record.

So stipulated?

MR. MANN: Yes.

(The following pages 49 through 50 are

bound separately pursuant to stipulation.)

48

Catharine Miller
September 26, 2018
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I, Jeffrey M. Trissell, Esq., declare and state as follows:

1. I am an attorney duly admitted to practice before all the courts of California, both
State and Federal. I am one of the attorneys for Defendants Catharine Miller and Cathy’s
Creations, Inc. dba Tastries Bakery (collectively “Defendants”). As such, I have personal
knowledge of the following facts and, if called upon to testify, I could and would competently testify
to these facts.

2. I am submitting this declaration to rebut specific points raised by Plaintiff DFEH in
its motion for summary judgment or adjudication. This declaration is submitted as a supplement to
my prior declaration submitted in support of Defendants’ motion for summary judgment or
adjudication, dated September 8, 2021. This declaration incorporates that earlier declaration by
reference.

AUTHENTICATION OF EXHIBITS

3. Attached to the Appendix of Exhibits as Exhibit 19 is a true and correct copy of Ga

5. Attached to the Appendix of Exhibits as Exhibit 21 is a true and correct copy of Tomnxp
Geoghegan, The gay people against gay marriage (Jun. 11, 2013) BBC NEW§

https://www.bbc.com/news/magazine-22758434.

6. Attached to the Appendix of Exhibits as Exhibit 22 is a true and correct copy of Bet )
Daley, Gay rebels: why some older homosexual men don’t support same-sex marriage (Nov. 5, 2017) TH. .
CONVERSATION,  https://theconversation.com/gay-rebels-why-some-older-homosexual-men-dont
support-same-sex-marriage-86205.
/11
/11
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7. Attached to the Appendix of Exhibits as Exhibit 23 is a true and correct copy of the
Declaration of Reina Benitez, dated January 17, 2018, as filed in Kern County Case No. BCV-17-
102855.

I declare until penalty of perjury under the laws of the United States and the State of

California that the foregoing is true and correct. Executed on October 6, 2021.

Jeffrey M. Trissell, Esq.
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Gain Access) fails because it is without merit as applied to DFEH...........ccccccevevnincnncnnnccnnne. '

Issue Seven— Defendants’ Sixth Affirmative Defense (Justification) is without merit
and fails because it is not applicable to civil cases or as applied to DFEH..........cccccccceevurennennen.

Issue Eight—Defendants’ Seventh Affirmative Defense (Estoppel) is without merit as
APPliEd tO DEFEH ...ttt ettt ettt et sn e

Issue Nine—Defendants’ Eighth Affirmative Defense (No Injury) is without merit and
fails because the Rodriguez-Del Rios suffered injury and because DFEH seeks only
Statutory minimum daMAaZES........ceeeueuerreruenirerienieirierteteeerestete et st sseste e s e sse st s e sesaestesesesenes

Issue Ten—Defendants’ Ninth Affirmative Defense (Punitive Damages Not Available)
is without merit and fails because defendants’ actions were deliberate, willful, and
taken in conscious disregard of the rights of the Rodriguez Del Rios..........ccccccvivivuiciiniiunncncne.

Issue Eleven—Defendants’ Tenth Affirmative Defense (Attorney’s Fees Not
Available) is without merit and fails because attorney’s fees are available to the
prevailing party under Government Code section 12965, subdivision (b)..........ceceevereerurueuencnnes
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Issue Twelve—Defendants’ eleventh affirmative defense (State Free Exercise
Provision) fails as without merit because the Unruh Civil Rights Act is a neutral and

generally applicable public accommodations [aw ...........cccceeeererenienineneniiicneninencecenens

Issue Thirteen—Defendants’ twelfth affirmative defense (Federal Free Exercise
Clause) fails as without merit because the Unruh Civil Rights Act as applied here is a

neutral and generally applicable public accommodations [aw ............ccceecevvrerirucreniecnnnuenne

Issue Fourteen—Defendants’ thirteenth affirmative defense (Federal Free Speech
Clause) fails as without merit because application of the Unruh Civil Rights Act here

was content neutral and did not compel defendants’ speech ........cccceveeevevrencninccnennennnne.

Issue Fifteen—Defendants’ fourteenth affirmative defense (Federal Due Process
Clause) fails as without merit because defendants do not provide sufficient clear

evidence to SUppOrt the defense .........cccoeeeeuiiniiininenniiinccc e

Issue Sixteen— Defendants’ fifteenth affirmative defense (Federal Equal Protection
Clause) fails as without merit because defendants do not provide sufficient clear

evidence to SUppOrt the defense .........ccoeeeerueciniieniiinniiiniiccceeeeeees
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PRELIMINARY STATEMENT & OBJECTIONS

Pursuant to Cal. Rules of Court, rule 3.1350(f)(2), Defendants Catharine Miller and Tastries
Bakery hereby submit their response to Plaintiff Department of Fair Employment and Housing’s
(DFEH) separate statement of undisputed material facts in support of summary judgment or
adjudication, together with references to supporting evidence. Further, pursuant to Cal. Rules of
Court, rule 3.1350(f)(3), Defendants are submitting additional disputed and undisputed material
facts. Defendants’ additional facts are interspersed with Plaintiff’s facts, with facts that related to
each other grouped together. To distinguish them, Defendants’ additional facts are lettered. (See
SSUMF No. 21 [Plaintiff’s Fact]; SSUMF Nos. 21a-21c [Defendants’ Additional Facts].)

A separate statement of undisputed material facts should “set forth ‘plainly and concisely all
material facts which the moving party contends are undisputed.” ” (Reeves ». Safeway Stores, Inc.

(2004) 121 Cal.App.4th 95, 105 [original emphasis] [quoting Code Civ. Proc., § 437¢c(b)(1)]; see also

Cal. Rules of Court, rule 3.1350(d)(2) [“The separate statement should include only material fac

also Weiss v. People ex rel. Department of Transportation (2020) 9 Cal.5th 840, 864 [“These separatef
statements [are intended to] help the court isolate and identify the facts that are in dispute, whic
facilitates the court’s determination whether trial is necessary.”].)

Further, material facts must be couched “in terms [] of relevant events,” not “what ¢

witness has sasd about events.” What a witness “might have said in deposition is not, as such, &
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‘material fact.’ It is of interest only as evidence of a material fact[.]” (Reeves, supra, 121 Cal.App.4th
at 105-106 [original emphasis].) Similarly, “material facts” are facts, not legal conclusions. The
contents of pleadings and how a court has previously ruled—even this Court—are legal
conclusions, not facts. (See Quiroz v. Seventh Ave. Center (2006) 140 Cal.App.4th 1256, 1271, fn.16
[“[T]he determination as to what claim was pleaded by the initial complaint is not a statement of
material fact on which summary adjudication, or anything else, turned. It is rather a legal conclusion
properly reached based on an examination of the four corners of the pleading”]; Andrews Farms .
Calcot, Ltd. (E.D. Cal. 2010) 693 F.Supp.2d 1154, 1167 [ “Plaintiffs supporting evidence cites to this
Court’s MTD Order. . . . Plaintiffs’ statement of ‘fact’ is a legal conclusion that is unsupported by
legal authority or analysis”].)

“[T]rial courts have the inherent power to strike proposed ‘undisputed facts’ that fail to

comply with the statutory requirements and that are formulated so as to impede rather than aid an

orderly determination whether the case presents triable material issues of fact. If such an ordé D

denying the motion on that basis.” (Reeves, supra, 121 Cal.App.4th at 105-106; see alsts;
Overstock.Com, Inc. v. Goldman Sachs Group, Inc. (2014) 231 Cal.App.4th 471, 499 [reaffirmin

power to strike separate statement].) Striking a defective separate statements is appropriate whe

which they identify below as objectionable. All facts objected to are disputed because identifying thef

substance as undisputed, even if “material fact is objectionable, waives any objection to it. (Se

opponent would not admit to that which cannot be proven by the moving party.”].)

5

DEFENDANTS’ SEPARATE STATEMENT
IN OPPOSITION TO PLAINTIFFRIK)Tioggg SUMMARY JUDGMENT OR ADJUDICATION
()



RESPONSE TO UNDISPUTED MATERIAL FACTS
IN SUPPORT OF SUMMARY JUDGMENT

DFEH Is Entitled to Summary Judgment on its Only Cause of Action for Violation of
the Unruh Civil Rights Act (Civ. Code, § 51) Because Each Element of That Cause of’
Action Has Been Met and There Is No Defense to the Action

Moving Party’s Undisputed Material Facts & | Opposing Party’s Response & Supporting
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Supporting Evidence

Evidence

Fact:

Cathy’s Creations, Inc. dba Tastries
(“Tastries”) operates a for-profit
bakery in Bakersfield, California.

Evidence:

Declaration of Gregory J. Mann In
Support of DFEH’s Motion for
Summary Judgment or, in the
Alternative, Summary Adjudication
(“Mann Decl.”), 9, Ex. 7 [Articles of
Incorporation of Cathy’s Creations,
Inc. and Bylaws of Cathy’s Creations,
Inc.];

Mann Decl., q 10, Ex. 8 [Declaration of
Catharine Miller In Support of
Opposition to OSC Re Preliminary
Injunction (“Miller Decl.”), 1:10-12].

Undisputed.

Fact:

During the relevant time period,
Catharine Miller (“Miller”) was—and
continues to be—the sole owner of
Cathy’s Creations, Inc. and Tastries.

Evidence:

Mann Decl., q 10, Ex. 8, p. 1 [Miller
Decl., 1:10-12; Ex. A, pp. 1, 16].

Undisputed.

7~ A —el

+1

Fact:

Tastries sells a variety of baked goods,
including generic pre-made cakes kept

Disputed.

The term “generic” is ambiguous.
Defendants dispute that any of their cakes are ,
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in refrigerated cases offered for
immediate sale to anyone for any
purpose.

Evidence:

Mann Decl., q 10, Ex. 8 [Miller Decl.
1:14-16, 2:4-6];

Mann Decl. q 11, Ex. 9 [Deposition of
Catharine Miller (“Miller Depo.”),
38:8-10; 38:22-39:2; 43:19-44:5; 44:13-
22; 45:1-7; 53:21-54:2].

“generic.” Tastries’ pre-made cakes are
called “case cakes” because they are made
for sale out of the case using a proprietary
design and proprietary flavors determined by
Tastries. Case cakes are single tier cakes.
(Declaration of Catharine Miller in
Opposition to Plaintiff’s Motion for Summary
Judgment or Adjudication [3d Miller Decl.],

q9 10-11.)

Objection.

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) This case is not about
Defendants’ “case cakes” generally, and
more specifically, the artistry or genericness
of those cakes is not an issue in this case.

4. Fact: Objection/Disputed.
Tastries also sells pre-ordered cakes, Defendants object to this “fact” as this <
referring to any cake thatis orderedin | statement is defective and in violation of the ]
advance as “custom.” requirements of California law. (See Cal. .
Rules of Court, rule 3.1350; Reeves, supra, 121
Evidence: Cal.App.4th at 105.) The evidence cited (
. shows that all pre-ordered cakes are custom ]
Mann Decl., 911, Ex. 9 [Miller Depo. | .65 not that Defendants “refer” to them as |
38:1-7; 38:22-39:8; 43:4-18]; custom. (See Reeves, supra, 121 Cal.App.4th ;
M e, 112, 5. 10 Depsiono | %1055 ok st e ordencis,
Rosemary Perez (“Perez Depo.”), party ' L
16:22-25]. E
4a. Defendants’ Additional Undisputed

Material Fact

Tastries only has three types of cakes:
pre-made case cakes, Styrofoam display
cakes, and custom orders.

Pre-ordered cakes are called “custom”

because they are made to the customers
specifications for size, shape, number of
tiers, cake flavors, filling flavors, colors,

+1
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design work, delivery and setup.
Evidence:

e Plt. Ex. 9, Miller Depo., 38:1-
39:8; 43:4-18.

o Declaration of Catharine Miller
in Support of Defendants’
Motion for Summary Judgment
or, in the alternative, Summary
Adjudication [ “2d Miller
Decl.”], 99 12, 25-32.

Fact:

Since opening Tastries in 2013, Miller
has enforced a policy to deny any and
all pre-ordered cakes to same-sex
couples celebrating “[a]nything that
has to do with the marriage [or] ... [t]he
union of a same-sex couple” —whether
that be a wedding, anniversary, or bridal
shower.

Evidence:

Mann Decl., q 10, Ex. 8 [Miller Decl.
2:26-27; 6:1-2; Ex. A, pp. 2, 5; Ex. A,
Ex. A, p. 18 (“Design Standards”)];

Mann Decl., q 11, Ex. 9 [Miller Depo.
99:13-100:3; 101:9-15, 102:7-9]

Mann Decl., § 12, Ex. 10 [Perez Depo.,
21:16-20].

Disputed.

The evidence cited shows that Tastries has
neutral design standards that identify the
content and events served by Tastries. Those
standards are neutral as to sexual orientation.
One of the many design standards is that
Tastries will not create “Designs that violate
fundamental Christian principals [sic];
wedding cakes must not contradict God’s
sacrament of marriage between a man and a
woman.” (Plt. Ex. 8, 1st Miller Decl., Ex. A,
p-18; see also Plt. Ex. 8, 1st Miller Decl.,
2:26-27 [“I cannot provide custom wedding
products and services that celebrate any form
of marriage other than the Biblical model of a
husband and wife.”]; Plt. Ex. 8, 1st Miller
Decl., Ex. A, pp. 2, 5 [focusing on Miller’s
religious beliefs, not anybody’s sexual
orientation]; 2d Miller Decl., 12 [“My
decisions on whether to design a custom cake
or coordinate an event never focus on the
client’s identity.”].)

One application of this neutral policy is that
Defendants cannot provide custom services
celebrating a same-sex marriage, including the ¢
wedding cake, a bridal shower cake, or a C
wedding anniversary cake. (Plt. Ex. 8, 1st
Miller Decl., 6:1-2; Plt. Ex. 9, Miller Depo.,
101:9-15.)

Further, there were no same-sex wedding
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cake requests until 2016. (2d Miller Decl., q
34.)

Further, Tastries Bakery does not “deny”
services, Defendants’ policy is to provide a
referral to another professional bakery for any
cake it cannot make. Tastries has screened
several bakeries to confirm their skill and
willingness to accept referrals. Tastries will
provide additional referrals if requested. (2d
Miller Decl., qq 12-19, 33-38.)

Fact:

Tastries has enforced the policy to deny
pre-ordered wedding cakes to same-sex
couples on multiple occasions and
continues to enforce this policy.

Evidence:

Mann Decl., q 10, Ex. 8 [Miller Decl.
4:11-18, 5:1, 6:1-2; Ex. A, pp. 2, 4, 5];

Mann Decl., q 11, Ex. 9 [Miller Depo.
99:25-100:3, 109:6-21].

Disputed.

Defendants dispute that they “deny”
services. (See Resp. to #5.) Other than Real
Parties, Defendants are aware of
approximately 4 times that Miller has talked
with same-sex couples that wanted to order a
wedding cake. Other than the Real Parties,
other same-sex couples have been
understanding and accepting of the policy on
Defendants’ traditional religious
understanding of marriage. (2d Miller Decl.,

q38.)

4

Fact:

Tastries documents its policy in its
Design Standards sheet, which is
available to customers.

Evidence:

Mann Decl., q 10, Ex. 8 [Miller Decl.
Ex. A, Ex. A, p. 18 (“Design
Standards”).

Undisputed.

Defendants’ neutral design standards are
documented on Page 18 of Exhibit A to the
Miller Declaration. Later editions of the same
design standards are attached as Exhibit A to
the 2d Miller Declaration.

I T . 3

7~ A —el =

+1

Fact:

Miller confirmed there are no
circumstances under which Tastries
would knowingly provide a pre-ordered
cake for use in the celebration of a
same-sex union, even if the pre-ordered
cake was identical to a case cake.

Disputed.

All of Defendants’ pre-ordered products are
custom products. Pre-ordered cakes are called
“custom” because they are made to the
customers specifications for size, shape,
number of tiers, cake flavors, filling flavors,
colors, design work, delivery and setup. (2d

rTCoCrv oo y <

4

TC

LA |

IIATANIAAT2A AN A2 A2 AV/~AANA\VARES

=
= OCOTrT

9

[

DEFENDANTS’ SEPARATE STATEMENT

IN OPPOSITION TO PLAINTIFFRIK)Tiogg)? SUMMARY JUDGMENT OR ADJUDICATION
()




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Evidence:

Mann Decl., q 11, Ex. 9 [Miller Depo.,
43:4-11; 53:21-54:2; 99:13-100:3; 101:9-
15,102:7-9].

Miller Decl., 49 12, 25-32.)

Objection.

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) What Defendants
“confirmed” in deposition testimony is not a
fact itself, merely evidence of a fact. Further,
the evidence cited provides no support for the
clause “even if the pre-ordered cake was
identical to a case cake.” (See King, supra,
152 Cal.App.4th at 438 [“The separate
statement is not designed to pervert the truth,
but merely to expedite and clarify the
germane facts.”].) All pre-ordered cakes are
“tailored for a[] specific purpose.” (2d Miller
Decl., 12.)

Fact:

In August 2017, after months of
planning an exchange of vows and
reception to celebrate their December
2016 wedding with their extended
family and friends, the Rodriguez-Del
Rios prepared to order a cake.

Evidence:

Mann Decl., q 14, Ex. 12, [Deposition
of Mireya Rodriguez-Del Rio (“Mireya
Depo.”), 28:17-19; 30:5-7; 32:18-33:1;
39:24-40:4; 41:15-42:7];

Mann Decl., q 15, Ex. 13 [ Deposition of
Eileen Rodriguez-Del Rio (“Eileen
Depo.”), 34:19-22; 35:20-36:5; 59:7-17];

Declaration of Mireya Rodriguez-Del
Rio in support of DFEH’s Motion for
Summary Judgment/Adjudication
(“Mireya Decl.”), qq 2-3.

Disputed.

Defendants dispute the characterization of
the Real Parties second wedding ceremony as
“an exchange of vows and reception.” The
Real Parties planned and held a traditional
wedding ceremony. (Defs. Ex. 1, Compl., 2:6,

10:8 [“vow exchange and traditional wedding

reception”]; Defs. Ex. 3, SROG Resp. No.
27, 29:5-7 [ “Real Parties had what they
considered a traditional wedding ceremony
and reception.” |; Defs. Ex. 13 Eileen Dep.,

171:6-173:9 & Defs. Exs. 627A, 627B [photos |

of wedding]; Defs. Ex. 14, Mireya Depo.,
99:9-100:16 [confirming SROG Resp.]; Defs.
Ex. 14, Mireya Depo., 147:1-148:17 & Defs.
Exs. 627A, 627B [photos of wedding].)

Objection.

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) There is nothing
material about this fact. (See Weiss, supra, 9

il g \ g
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Cal.5th at 864 [“These separate statements
[are intended to] help the court isolate and
identify the facts that are in dispute, which
facilitates the court’s determination whether
trial is necessary.”].)

10. Fact: Objection/Disputed.
Eileen and Mireya visited Tastries on Defendants object to this “fact” as this
August 17, 2017 and were assisted by statement is defective and in violation of the
front-end associate Rosemary Perez. requirements of California law. (See Cal.
) Rules of Court, rule 3.1350; Reeves, supra, 121
Evidence: Cal.App.4th at 105.) There is nothing
) material about this fact. (See Weiss, supra, 9
Mann Decl,, 914, Ex. 12, [Mireya Cal.5th at 864 [“These separate statements
Depo., 26:13-27:23]; [are intended to] help the court isolate and
Mann Decl., q 15, Ex. 13 [Eileen Depo., 1de.n.t ify the facts th?t are i d.15p1%te, which
43:6-45:6]; facilitates the court’s determination whether
TR trial is necessary.”].)
Mann Decl., § 12, Ex. 10 [Perez Depo.,
30:4-19].
11. Fact: Undisputed.

There were dozens of “display”
cakes—decorated cakes made of
Styrofoam to provide customers with
ideas—exhibited throughout the
bakery.

Evidence:

Mann Decl., q 14, Ex. 12, [Mireya
Depo., 27:4-12];

Mann Decl., q 15, Ex. 13, [Eileen
Depo., 43:14-44:1; 48:6-14];

Mann Decl., q 11, Ex. 9 [Miller Depo.,
39:5-7; 41:17-20];

Mann Decl., § 12, Ex. 10 [Perez Depo.,
17:21-24];

Mireya Decl., q 3.
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12.

Fact:

Because the couple wanted a simple
cake design, for their main cake they
settled on a design just like one of the
pre-existing sample display cakes—a
cake with three round tiers, frosted with
scaly white buttercream frosting,
decorated only with a few frosting
flowers/rosettes on the sides, and
unadorned by any written message.

Evidence:
Mann Decl., q 14, Ex. 12 [Mireya
Depo., 27:4-14; 45:5-11; 83:24-84:10;

84:15-21; 150:19-151:12; 152:14-16;
153:9-22];

Mann Decl., q 15, Ex. 13 [Eileen Depo.,
43:20-44:1; 89:15-90:6[;

Mann Decl., 12, Ex. 10, [Perez Depo.

Mann Decl., q 16, Ex. 14 [Declaration
of Mary Johnson, q 9].

Disputed.

Defendants dispute the characterization of
the cake that Real Parties wanted as “simple”
to the extent that implies that the design did
not require skill or artistry and did not express
a message. (See Defs. Ex. 14, Mireya Dep.,
153:5-17; Defs. Ex. 16, Patrick Dep., 99:7-13;
Defs. Ex. 17, Criollo Dep., 47:16-49:7, 49:22-
50:22, 77:4-78:2, 112:1-18; Errata 49:6-7,
77:8-9, 78:2; Defs. Ex. 18, Johnson Dep.,
64:1-9; Defs. Ex. 631.)

Defendants dispute the characterization that
the Real Parties “settled on a design.”
Ordering a custom wedding cake from
Defendants involves a collaborative process
between Defendants and the client in
selecting the number of tiers, the size, the
shape, the cake flavors, the filling flavors, the
types of frosting, and other options. No
customer can simply “settle” on a design on
their own. (2d Miller Decl., qq 25-27, 29 &
Ex. B; Defs. Ex. 1, Compl., 5:23-26, 6:20-21.) ]

Further, the cake the Real Parties wanted
from Tastries Bakery was a 3-tiered square
cake with a smooth buttercream finish and
teal ribbon around the bottom. (3d Miller
Decl., q 21; PIt. Ex. 8, 1st Miller Decl., 5:18-
19; Plt. Ex. 9, Miller Depo., 131:2-9; Defs. Ex. |
14, Mireya Dep., 150:19-151:12; 2d Miller
Decl., 10:25-27.) The design the Real Parties
chose from Tiers of Joy was a round, messy
rustic design with flowers. (Defs. Ex. 14,
Mireya Dep., 150:19-152:16 & Defs. Ex. 631.)

Whether a cake is simple or elaborate (even
without words or toppers incorporated) the
cake is designed and created by Tastries
Bakery to present the image or sentiment
intended by the customer. That message can
be enhanced by other items added to the cake
display at the event, such as pictures,
mementos, signs and a topper. While the
customer is the one adding these items, their &
presence amplifies the message of the cake that ()
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was created by Tastries Bakery. (2d Miller
Decl., q 12; 3d Miller Decl., 9 12-15.)

Objection.

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) There is nothing
material about this fact. The design
differences as to what the Real Parties
intended to order from Tastries is not a
material fact for this motion. Further, what is
material is that the cake would transmit a
message, not how it would, i.e., through
symbols and art or through writing.

13. Fact: Disputed.

During their discussion with Perez, the | The meeting between Real Parties and Ms. LI

Rodriguez-Del Rios selected the details | Perez resulted in the Real Parties identifying

of their main cake—round, three tiers, | basic elements of the order such as number of

white buttercream frosting, decorated | guests and date of their wedding. They did 1

with frosting rosettes—along with a not finish the wedding design consultation

matching sheet cake. and collaboration process because Ms. Perez 1
was not qualified to complete it. (See Plt. Ex.

Evidence: 10, Perez Depo., 30:4-31:11, 33:9-16, 35:7-15, (

_ 45:25-49:6; Plt. Ex. 12, Mireya Depo., 26:20- ¥
Mireya Decl., 7 4; 25, 27:17-20; Plt. Ex. 13, Eileen Depo., 43:19- |
Mann Decl., q 14, Ex. 12 [Mireya 44:1.) (
Depo., 27:4-14; 26:20-27:14; 45:5-11; Further, the cake the Real Parties wanted
83:24-84:10; 84:15-21; 150:19-151:12; from Tastries Bakery was a 3-tiered square ]
152:14-16; 153:9-22]; cake with a smooth buttercream finish and
Mann Decl., § 15, Ex. 13 [Eileen Depo., teal ribbon around the bottopl. (3d Miller o
43:20-44:1; 50:22-51:3; 89:15-90:6]; Decl., q 21; PIt. Ex. 8, 1st Miller Decl., 5:18- T

' R R o 19; Plt. Ex. 9, Miller Depo., 131:2-9; Defs. Ex. &
Mann Decl., 12, Ex. 10 [Perez Depo., 14, Mireya Depo., 150:19-151:12; 2d Miller e
31:5-21; 32:4-33:3; 35:7-11; 48:25-49:6]; | Decl, 10:25-27) =

o)
Mann Decl., q 11, Ex. 9 [Miller Depo., E’
127:17-20]. T
D
14. Fact: Objection/Disputed. =

None of the cakes would have any

Defendants object to this “fact” as this (

= OCTTT
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written message.

statement is defective and in violation of the
requirements of California law. (See Cal.

Evidence: Rules of Court, rule 3.1350; Reeves, supra, 121
. Cal.App.4th at 105.) There is nothing
Mireya Decl., 4. material about this fact. What is material is
that the cake would transmit a message, not
how it would, i.e., through symbols and art or
through writing.
15. Fact: Disputed.
After discussing the details of the cakes | Defendants dispute the characterization that
with Perez, the Rodriguez-Del Rios Real Parties “considered” ordering a
considered ordering their cakes from wedding cake during their first visit. The
Tastries on the spot. evidence indicates that Real Parties were
overall happy with Tastries and wanted to
Evidence: order a cake from them. (Defs. Ex. 12, Mireya
. Depo., 71:6-10; Defs. Ex. 13, Eileen Depo.,
Mann Decl., q 14, Ex. 12 [Mireya 44:2-45:6.)
Depo., 27:13-14; 71:6-10];
. But Ordering a custom wedding cake from -
Mann Decl,, 15, Ex. 13 [Eileen Depo., | pefendants involves a collaborative process
43:14-44:9; 44:18-45:6; 65:21-24]; between Defendants and the client in
Mann Decl., § 12, Ex. 10 [Perez Depo., selecting the number of tiers, t.he size, the )
31:22-24]; shape, the cal.<e flavors, the ﬁlhpg flavors, the *
types of frosting, and other options. (2d
Mann Decl., (" 11, Ex. 9 [Mlller DCPO., Miller DCC]., ("(" 25—27, 29 & Ex. B, Defs. Ex. q
136:21-137:2]. 1, Compl., 5:23-26, 6:20-21.) That process )
was not completed. (See Plt. Ex. 10, Perez
Depo., 35:7-11, 45:25-49:6; Plt. Ex. 12, :
Mireya Depo., 26:20-25, 27:17-20; PIt. Ex. (
13, Eileen Depo., 43:19-44:1.) It could not |
have been completed on the first visit because
Ms. Perez was not qualified to complete it. <
(Plt. Ex. 10, Perez Depo., 30:4-31:11, 33:9-16, {
35:7-15.) |
16. Fact: Disputed. -

The Rodriguez-Del Rios agreed to
return to Tastries on August 26, 2017,
for a cake tasting.

Evidence:

Mann Decl., q 15, Ex. 13 [Eileen Depo.,
44:10-17; 46:6-17];

Defendants dispute the characterization that
the Real Parties returned solely for “a cake
tasting.” During their first visit, Real Parties
met with a junior, front-end sales associate
who could not meaningfully discuss their
desired wedding cake with them. They
returned to finalize the collaborative process,
including by tasting flavors. (Plt. Ex. 10, Perez (

n
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Mann Decl., q 14, Ex. 12 [Mireya
Depo., 27:13-20];

Depo., 30:4-31:11, 33:9-16, 35:7-15.)

Mann Decl., 12, Ex. 10 [Perez Depo.,
30:21-23; 31:3-9; 36:20-22].

Fact:

Disputed.

Defendants dispute the characterization that
the Real Parties returned solely for “a cake
tasting.” During their first visit, Real Parties
met with a junior, front-end sales associate

The couple and members of their
wedding party returned to Tastries for a
cake tasting on August 26, 2017.

10
11
12
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16
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19
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Evidence:

Mann Decl., q 14, Ex. 12 [Mireya
Depo., 73:9-11; 74:21-24];

Mann Decl., q 15, Ex. 13 [Eileen Depo.,
48:20-24].

who could not meaningfully discuss their
desired wedding cake with them. They

returned to finalize the collaborative process,
including by tasting flavors. (Plt. Ex. 10, Perez

Depo., 30:4-31:11, 33:9-16, 35:7-15.)

18.

Fact:

Miller greeted the Rodriguez-Del Rio
party and asked for some details about
their order.

Evidence:

Mann Decl., § 12, Ex. 10 [Perez Depo.,
41:20-24];

Mann Decl., q 10, Ex. 8 [Miller Decl.,
5:11-18 |;

Mann Decl., q 11, Ex. 9 [Miller Depo.,
127:9-22].

Undisputed.

=
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19.

Fact:

Mireya explained she wanted a three-
tiered wedding cake and a sheet cake
with matching finish.

Evidence:

Mann Decl., q 14, Ex. 12 [Mireya
Depo., 83:24-84:10];

Mann Decl., q 10, Ex. 8 [Miller Decl.,

Disputed.

Real Parties wanted two sheet cakes. (Plt. Ex.
8, 1st Miller Decl., 5:18-19; Plt. Ex. 9, Miller
Depo., 131:2-22; 2d Miller Del., 10:25-27.)

Objection.

Defendants object to this “fact” as this

statement is defective and in violation of the

requirements of California law. (See Cal.

Rules of Court, rule 3.1350; Reeves, supra, 121 |

+1

15

DEFENDANTS’ SEPARATE STATEMENT

IN OPPOSITION TO PLAINTIFFRIK)Tioggcg SUMMARY JUDGMENT OR ADJUDICATION
()




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

5:18-19];

Mann Decl., q 11, Ex. 9 [Miller Depo.,
127:17-20; 131:2-9; 131:16-19].

Cal.App.4th at 105.) There is nothing
material about this fact. The design
differences as to what the Real Parties
intended to order from Thastries is not a
material fact for this motion.

20. Fact: Undisputed.
In the course of their conversation,
Miller discovered Eileen and Mireya
wanted the cakes to celebrate their
same-sex wedding.
Evidence:
Mann Decl., q 10, Ex. 8 [Miller Decl.,
5:20-23; 6:1-3];
Mann Decl., q 11, Ex. 9 [Miller Depo.,
128:11-13; 128:22-24; 129:18-21].
21. Fact: Disputed. I
After she discovered the Rodriguez-Del | Defendants agreed to take Real Parties )
Rios wanted cakes to celebrate their information and order and then provide that
same-sex wedding, Miller declined to information to another baker. Defendants did |
take their order. not refuse to take Real Parties order
) altogether. (Plt. Ex. 8, 1st Miller Decl., 6:1-3; (
Evidence: Plt. Ex. 9, Miller Depo., 128:22-129:5; Plt. [
) Ex. 12, Mireya Depo., 64:25-65:12; 2d Miller -
Mann Decl., q 10, Ex. 8 [Miller Decl., . :
Decl., q 43;
5:20-23; 6:1-3]; (
Mann Decl., q 11, Ex. 9 [Miller Depo., h
129:18-21]; )
(
Mann Decl., q 14, Ex. 12 [Mireya
Depo., 64:12-65:6]. 3
21a Defendants’ Additional Undisputed -

Material Fact

Defendants have a religious objection to
celebrating any form of marriage other
than a marriage between one man and
one woman.

16
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Evidence:

e 2d Miller Decl., qq 10-11, 19-
21,24 & Ex. A

o Defs. Ex. 1, Compl., 2:27-3:4,
8:8-18, 11:10-11, 11:13-15

o Defs. Ex. 4, DFEH Resp. to
Tastries’ RFA’s No. 9

o Defs. Ex. 9, DFEH Resp. to
Millers’ RFA’s Nos. 8, 9, 13, 14,
15,16, 17, 21, 22, 23, 24, 25, 26

o Defs. Ex. 13, Eileen Dep., 72:5-
21, 77:4-78:12, 142:5-13

e Defs. Ex. 14, Mireya Dep.,
52:18-53:22 & Ex. 231, 93:8-13,
109:25-110:8, 166:1-7

e Defs. Ex. 15, Samuel Dep.,
47:19-49:15, 98:2-12

o Defs. Ex. 16, Patrick Dep.,
55:14-18, 60:14-62:2, 63:3-12 &
Ex. 231

e Defs. Ex. 17, Criollo Dep., 79:6-
80:9

o Defs. Ex. 18, Johnson Dep.,
23:20-24:2, 27:11-28:8, 32:18-
33:7

=
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21b.

Defendants’ Additional Undisputed
Material Fact

Defendants’ objection to celebrating
any form of marriage other than a
marriage between one man and one
woman was the basis of the denial of
service to Real Parties on August 26,
2017.

+1
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Evidence:

e 2d Miller Decl., qq 10-11, 19-
21,24, 43 & Ex. A

o Defs. Ex. 1, Compl., 2:27-3:4,
8:8-18, 11:10-11, 11:13-15

o Defs. Ex. 3, DFEH Resp. to
Tastries SROGs Nos. 17, 22, 24

e Defs. Ex. 7, DFEH Resp. to
Miller SROGs No. 16

e Defs. Ex. 9, DFEH Resp. to
Miller RFAs No. 27

o Defs. Ex. 13, Eileen Dep.,
115:12-24

o Defs. Ex. 15, Samuel Dep., 57:7-
10

o Defs. Ex. 16, Patrick Dep., 65:1-
5

e Defs. Ex. 17, Criollo Dep.,
88:11-89:7; Errata 89:2

o Defs. Ex. 18, Johnson Dep.,
19:18-20:10, 29:6-30:3, 30:21-
31:2, 32:18-34:1, 92:20-93:6,
94:7-16

21c.

Defendants’ Additional Undisputed
Material Fact

Approximately 20% people who are
sexually attracted to the same-sex object
to defining marriage as between people
of the same sex.

Evidence:

e Ex.19, Gary]. Gates, LGB
Families and Relationships:
Analysis of the 2013 National
Health Interview Survey (Oct.
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2014) THE WILLIAMS INSTITUTE
at 6 [“ Among bisexual adults
with children, 51% were married
with a different-sex spouse, 11%
had a different-sex unmarried
partner, and 4% had a same-sex
spouse or partner. Among adults
who identified as gay or lesbian
and were raising children, 18%
had a different-sex married
spouse and 4% had a different-
sex unmarried partner.”]

Ex. 20, Gregory M. Herek, et al.,
Demographic, Psychological, and
Social Characteristics of Self-
Ldentified Lesbian, Gay, and
Bisexual Adults ina US
Probability Sample (2010) 7
SEXUALITY RES. & SOC. POL’Y
176, 194 [noting that even though
89.1% of homosexual
respondents supported civil
unions, only between 74.4% and
77.9% supported same-sex
marriage|

Ex. 21, Tom Geoghegan, The gay
people against gay marriage (Jun.
11, 2013) BBCNEWS

Ex. 22, Beth Daley, Gay rebels:
why some older homosexual men
don’t support same-sex marriage
(Nov. 5,2017) THE
CONVERSATION

7~ A —el =

+1

22.

Fact:

there.

Miller referred the couple to another
bakery, but Eileen had already visited it
and decided against ordering from

Evidence:

Mann Decl., q 15, Ex. 13 [Eileen Depo.,

Disputed.

As presented, the fact implies that Real

Parties rejected Defendants’ effort to connect

them with another bakery because they knew
that they bakery was one they did not like.
This is not the case. (Plt. Ex. 13, Eileen
Depo., 51:22-52:5.) It was only later that Real
Parties realized that the first bakery to whom
Defendants would have referred them was a

n

(
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38:16-40:4; 51:12-52:2; 120:2-4];

Mann Decl., q 14, Ex. 12 [Mireya
Depo., 42:25-44:11];

Mann Decl., q 10, Ex. 8 [Miller Decl.,
6:2-4].

bakery they did not like. (Defs. Ex .1, Compl.,

11:18-20.)

22a.

Defendants’ Additional Undisputed
Material Fact

If Real Parties had informed
Defendants that they rejected the
bakery to which they were referred,
Defendants would have offered to
connect Real Parties with another
bakery that could have made their cake.

Evidence:
e 2d Miller Decl., q 18

o Defs. Ex. 13, Eileen Dep.,
121:14-20

o Defs. Ex. 18, Johnson Dep.,
101:10-13

23.

Fact:

Overwhelmed, upset, and frustrated by
M:s. Miller’s refusal to serve them
because they wanted to use the Tastries
cakes in the celebration of their same-
sex wedding, the Rodriguez-Del Rios
and their party left.

Evidence:

Mann Decl., q 14, Ex. 12 [Mireya
Depo., 21:22-22:5; 76:10-12]

Mann Decl., q 15, Ex. 13 [Eileen Depo.,
52:6-53:3]

Mann Decl., q 10, Ex. 8 [Miller Decl.,
6:6];

Mann Decl., § 12, Ex. 10 [Perez Depo.,

Disputed.

Whether Real Parties were “overwhelmed,

upset, and frustrated” is unknown because

Plaintiff has argued that it is irrelevant in this

action and so refused to provide discovery
regarding it. (Defs. Ex. 5, DFEH Resp. to
Tastries RPDs Nos. 3, 4, 5, 6; Defs. Ex. 2,

DFEH Resp. to Tastries FROGs, No. 10.2;

see also Evid. Obj. No. 1 to Mireya Depo.,

21:22-22:5; Evid. Obj. No. 2 to Eileen Depo.,

52:6-53:3.)

TR ..

| N T
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46:6-11].

24.

Fact:

On October 7, 2017, the Rodriguez-Del
Rios exchanged vows and celebrated
their wedding at a reception with
approximately 100 of their family and
friends.

Evidence:
Mireya Decl., q 5;

Mann Decl., q 14, Ex. 12 [Mireya
Depo., 98:16-25].

Undisputed.

24a.

Defendants’ Additional Undisputed
Material Fact

Real Parties actually obtained a
wedding cake for their wedding
ceremony.

Evidence:

o Defs. Ex. 3, DFEH Resp. to
Tastries SROGs No. 12

e Defs. Ex. 4, DFEH Resp. to
Tastries REFAs No. 19

o Defs. Ex. 13, Eileen Dep., 121:5-
13,175:13-176:2 & Ex. 631

21
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RESPONSE TO UNDISPUTED MATERIAL FACTS
IN SUPPORT OF SUMMARY ADJUDICATION

Issue One—DFEH Is Entitled to Adjudication that it States a Prima Facie Case on its
Only Cause of Action for Violation of the Unruh Civil Rights Act (Civ. Code, § 51)

Because Each Element of that Cause of Action has been Met

Moving Party’s Undisputed Material Facts &
Supporting Evidence

Opposing Party’s Response & Supporting
Evidence

25. | Plaintiff incorporates Undisputed
Material Fact Nos. 1-24.

See Response to ## 1-24.

25a. | Defendants incorporate Undisputed
Material Facts Nos. 21a, 21b, 22a, &
24a
26. | Fact: Objection/Disputed.
DFEH set forth factual allegations Defendants object to this “fact” as this
supporting a cause of action against statement is defective and in violation of the
defendants under the Unruh Civil requirements of California law. (See Cal.
Rights Act (Civ. Code, § 51) in Rules of Court, rule 3.1350; Reeves, supra, 121
DFEH’s civil Complaint, filed on Cal.App.4th at 105.) Thisis not a factbuta 4
October 17, 2018. legal conclusion and a description of the Y
procedural history of this case. (See Quiroz, .
Evidence: supra, 140 Cal.App.4th at 1271, fn.16 [“the
e determination as to what claim was pleaded
Mann Decl,, ] 3, Ex. 1 [DFEH’s Civil by the initial complaint is not a statement of -
Complaint] material fact on which summary adjudication, |
or anything else, turned. It is rather a legal .
conclusion properly reached based on an (
examination of the four corners of the ]
. I
pleading”].) )
¢
27. | Fact: Objection/Disputed. )

DFEH set forth factual allegations
supporting a cause of action against
defendants under the Unruh Civil
Rights Act (Civ. Code, § 51) in
DFEH’s First Amended Complaint,
filed on November 29, 2018.

Evidence:

Mann Decl., q 4, Ex. 2 [DFEH’s First

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.

Rules of Court, rule 3.1350; Reeves, supra, 121 -

Cal.App.4th at 105.) This is not a fact but a
legal conclusion and a description of the
procedural history of this case. (See Qusroz,
supra, 140 Cal.App.4th at 1271, fn.16 [“the
determination as to what claim was pleaded
by the initial complaint is not a statement of
material fact on which summary adjudication,

+1
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Amended Complaint]. or anything else, turned. It is rather a legal
conclusion properly reached based on an
examination of the four corners of the
pleading”].)

28. | Fact: Disputed.

In denying Defendants Catharine As framed, Plaintiff implies that the Court

Miller’s and Tastries’ Anti-SLAPP found prima facie evidence of the elements of

Motion to Strike the Complaint, this an Unruh Act violation. The section cited and

Court concluded that the “Department | quoted, however, deals with prima facie

has supplied sufficient admissible evidence to overcome a Free Speech

evidence in this respect to substantiate | affirmative defense. (Plt. Ex. 4, § I.B.3,

a prima facie case if accepted as true p.12:23-24.)

»
Objection.

Evidence:

Defendants object to this “fact” as this

Mann Decl., q 6, Ex. 4 [March 27,2019 | statement is defective and in violation of the

Order Denying Defendants Catharine | requirements of California law. (See Cal.

Miller’s and Tastries’ Anti-SLAPP Rules of Court, rule 3.1350; Reeves, supra, 121 _L:

Motion to Strike the Complaint, 12:23- | Cal.App.4th at 105.) This is not a fact but a

24]. legal conclusion and a description of the
procedural history of this case. (See Andrews 5
Farms v. Calcot, Ltd. (E.D. Cal. 2010) 693 ”
F.Supp.2d 1154, 1167 [ “Plaintiffs supporting 1
evidence cites to this Court’s MTD
Order. . . . Plaintiffs’ statement of ‘fact’isa
legal conclusion that is unsupported by legal
authority or analysis”].) ]

29. | Fact: Objection/Disputed. [

In denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP
Motion to Strike the Complaint, this
Court concluded that regarding the
Free Exercise context, “the
Department’s evidence in this regard is
sufficient to substantiate a prima facie
case to the same extent as discussed
above in the Free Speech context.”

Evidence:

Mann Decl., q 6, Ex. 4 [March 27,2019
Order Denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) There is nothing
material about this fact. This section—Issue
One—concerns a prima facie case for violation
of the Unruh Act. The order cited concerns a ¢
prima facie case for overcoming a Free
Exercise affirmative defense. Further, thisis |
not a fact but a legal conclusion and a
description of the procedural history of this
case. (See Andrews Farms v. Calcot, Ltd. (E.D.
Cal. 2010) 693 F.Supp.2d 1154, 1167 d

+1 7~ A —el
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Motion to Strike the Complaint, 14:1-
3].

[ “Plaintiffs supporting evidence cites to this
Court’s MTD Order. . . . Plaintiffs’
statement of ‘fact’ is a legal conclusion that is
unsupported by legal authority or analysis”].)
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Issue Two—Defendants’ First Affirmative Defense (Failure to State a Claim) fails
because it is without merit since DFEH states a prima facie case for violation of the
Unruh Civil Rights Act

Moving Party’s Undisputed Material Facts & | Opposing Party’s Response & Supporting
Supporting Evidence Evidence

30. | Plaintiff incorporates Undisputed See Response to ## 1-24.
Material Fact Nos. 1-24.

30a. | Defendants incorporate Undisputed
Material Facts Nos. 21a, 21b, 22a, &
24a

31. | Fact: See Response to # 26.

DFEH set forth factual allegations
supporting a cause of action against
defendants under the Unruh Civil
Rights Act (Civ. Code, § 51) in
DFEH’s civil Complaint, filed on :
October 17, 2018.

A

Evidence:

£

4

Mann Decl., q 3, Ex. 1 [DFEH’s Civil
Complaint]. q

32. | Fact: See Response to # 27.

DFEH set forth factual allegations
supporting a cause of action against
defendants under the Unruh Civil
Rights Act (Civ. Code, § 51) in
DFEH’s First Amended Complaint,
filed on November 29, 2018.

7~ A —el =
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Evidence:

Mann Decl., q 4, Ex. 2 [DFEH’s First
Amended Civil Complaint].

33. | Fact: See Response to # 28. )

In denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP ;
Motion to Strike the Complaint, this

Court concluded that the “Department

25
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has supplied sufficient admissible
evidence in this respect to substantiate

a prima facie case if accepted as true
»

Evidence:

Mann Decl., q 6, Ex. 4 [March 27, 2019
Order Denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP
Motion to Strike the Complaint, 12:23-
24].

34.

Fact:

In denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP
Motion to Strike the Complaint, this
Court concluded that regarding the
Free Exercise context, “the
Department’s evidence in this regard is
sufficient to substantiate a prima facie
case to the same extent as discussed
above in the Free Speech context.”

Evidence:

Mann Decl., q 6, Ex. 4 [March 27,2019
Order Denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP
Motion to Strike the Complaint, 14:1-
3].

See Response to # 29.

=

35.

Fact:

This Court previously concluded that
the “nature of the proceedings and
evidence presented show that the
Department, consistent with its
mandate, has brought the instant
complaint to vindicate a legally
cognizable right belonging to the real
parties in interest rather than to obtain
an economic advantage over
Defendants.”

Evidence:

Objection/Disputed.

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) There is nothing
material about this fact. This section—Issue
Two—concerns a prima facie case for
violation of the Unruh Act. The order cited
concerns whether the policy justifications of
the anti-SLAPP statute apply in this case.
Further, this is not a fact but a legal
conclusion and a description of the
procedural history of this case. (See Andrews

7~ A —Ll
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Mann Decl., q 6, Ex. 4 [March 27, 2019
Order Denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP
Motion to Strike the Complaint, 5:22-
25].

Farms v. Calcot, Ltd. (E.D. Cal. 2010) 693
F.Supp.2d 1154, 1167 [ “Plaintiffs supporting
evidence cites to this Court’s MTD

Order. . . . Plaintiffs’ statement of ‘fact’ isa
legal conclusion that is unsupported by legal
authority or analysis”].)

36.

Fact:

Defendants allege that “DFEH’s
complaint fails to state any claim upon
which relief can be granted against
Miller and Tastries.”

Evidence:

Mann Decl., q 5, Ex. 3 [Defendants’
Verified First Amended Answer to
Plaintiff’s First Amended Complaint,
13:1-4].

Objection/Disputed.

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) This is not a fact but a
legal conclusion and a description of the
procedural history of this case. (See Qusroz,
supra, 140 Cal.App.4th at 1271, fn.16 [ “the
determination as to what claim was pleaded
by the initial complaint is not a statement of
material fact on which summary adjudication,
or anything else, turned. It is rather a legal
conclusion properly reached based on an
examination of the four corners of the
pleading”].)
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Moving Party’s Undisputed Material Facts &

Supporting Evidence

Opposing Party’s Response & Supporting
Evidence

37.

Plaintiff incorporates Undisputed
Material Fact Nos. 1-24.

See Response to ## 1-24.

37a.

Defendants incorporate Undisputed
Material Facts Nos. 21a, 21b, 22a, &
24a

38.

Fact:

DFEH set forth factual allegations
supporting a cause of action against
defendants under the Unruh Civil
Rights Act (Civ. Code, § 51) in
DFEH’s civil Complaint, filed on
October 17, 2018.

Evidence:

Mann Decl., q 3, Ex. 1 [DFEH’s Civil
Complaint].

See Response to # 26.

A

£

4

39.

Fact:

DFEH set forth factual allegations
supporting a cause of action against
defendants under the Unruh Civil
Rights Act (Civ. Code, § 51) in
DFEH’s First Amended Complaint,
filed on November 29, 2018.

Evidence:

Mann Decl., q 4, Ex. 2 [DFEH’s First
Amended Civil Complaint].

See Response to # 27.

7~ A —el =
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40.

Fact:

In denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP
Motion to Strike the Complaint, this
Court concluded that the “Department

See Response to # 28.
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has supplied sufficient admissible
evidence in this respect to substantiate

a prima facie case if accepted as true
»

Evidence:

Mann Decl., q 6, Ex. 4 [March 27, 2019
Order Denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP
Motion to Strike the Complaint, 12:23-
24].

41.

Fact:

In denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP
Motion to Strike the Complaint, this
Court concluded that regarding the
Free Exercise context, “the
Department’s evidence in this regard is
sufficient to substantiate a prima facie
case to the same extent as discussed
above in the Free Speech context.”

Evidence:

Mann Decl., q 6, Ex. 4 [March 27,2019
Order Denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP
Motion to Strike the Complaint, 14:1-
3].

See Response to # 29.

=

42.

Fact:

Defendants allege that they “did not
violate the Unruh Civil Rights Act
(“Unruh Act”) because they never
discriminated against Real Parties in
Interest Eileen and Mireya Rodriguez-
Del Rio (the “Rodriguez-Del Rios”) on
the bases of sexual orientation.”

Evidence:

Mann Decl., q 5, Ex. 3 [Defendants’
Verified First Amended Answer to
Plaintiff’s First Amended Complaint,

Objection/Disputed.

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) This is not a fact but a
legal conclusion and a description of the
procedural history of this case. (See Qusroz,
supra, 140 Cal.App.4th at 1271, fn.16 [“the
determination as to what claim was pleaded
by the initial complaint is not a statement of
material fact on which summary adjudication,
or anything else, turned. It is rather a legal
conclusion properly reached based on an

7~ A —Ll
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13:5-12].

examination of the four corners of the
pleading”].)

30

DEFENDANTS’ SEPARATE STATEMENT

IN OPPOSITION TO PLAINTIFFRWTiO&OCg SUMMARY JUDGMENT OR ADJUDICATION
()




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Issue Four—Defendants’ Third Affirmative Defense (Unclean Hands) fails because it

is without merit as applied to DFEH

Moving Party’s Undisputed Material Facts &

Opposing Party’s Response & Supporting

Supporting Evidence Evidence
43. | Plaintiff incorporates Undisputed See Response to ## 1-24.
Material Fact Nos. 1-24.
44. | Fact: Objection/Disputed.
Defendants allege that “DFEH’s Defendants object to this “fact” as this
claims are barred based on the equitable | statement is defective and in violation of the
doctrine of unclean hands.” requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Evidence: Cal.App.4th at 105.) This is not a fact but a
, legal conclusion and a description of the
Mann Decl,, {5, Ex. 3 [Defendants procedural history of this case. (See Quiroz,
Verified First Amended Answer to supra, 140 Cal App.4th at 1271, fn.16 [ “the
Plaintiff’s First Amended Complaint, | jetermination as to what claim was pleaded
13:13-21]. by the initial complaint is not a statement of ~ §
material fact on which summary adjudication,
or anything else, turned. It is rather a legal <
conclusion properly reached based on an 4
examination of the four corners of the 1
pleading”].)
44a. | Defendants’ Additional Disputed

Material Fact

Real Parties came to this Tastries
Bakery on August 26, 2017 primarily in
search of a lawsuit.

Evidence:

o Defs. Ex. 23, Benitez Decl.,
qq 2-7

e PIlt. Ex. 8, 1st Miller Decl.,
q9 16-18

31

DEFENDANTS’ SEPARATE STATEMENT
IN OPPOSITION TO PLAINTIFFRIK)T:[O&O(? SUMMARY JUDGMENT OR ADJUDICATION
()




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Issue Five—Defendants’ Fourth Affirmative Defense (Abuse of Process) fails as
without merit because defendants do not provide sufficient clear evidence to support

the defense

Moving Party’s Undisputed Material Facts &

Opposing Party’s Response & Supporting

Supporting Evidence Evidence
45. | Plaintiff incorporates Undisputed See Response to ## 1-22 & 82
Material Fact Nos. 1-22 and 82.
45a. | Defendants incorporate Disputed
Material Fact No. 44a
46. | Fact: Objection/Disputed.
This Court previously concluded that | Defendants object to this “fact” as this
“there’s no evidence before the Court | statement is defective and in violation of the
that the Department is going around requirements of California law. (See Cal.
singling out Christian providers.” Rules of Court, rule 3.1350; Reeves, supra, 121
) Cal.App.4th at 105.) This is not a fact but a
Evidence: legal conclusion and a description of the
procedural history of this case. (See Andrews
Mann De,cl., 17,Ex.5[2/2/18 Farms v. Calcot, Ltd. (E.D. Cal. 2010) 693
Reporter’s Transcript of Proceedings, F.Supp.2d 1154, 1167 [“Plaintiffs supporting
30:6-16]. evidence cites to this Court’s MTD ;
Order. . . . Plaintiffs’ statement of ‘fact’ isa
legal conclusion that is unsupported by legal
authority or analysis”].) 1
47. | Fact: Objection/Disputed.

This Court previously concluded that
“[t]here is also no evidence before the
court that the State is targeting
Christian bakers for Unruh Act
enforcement ....”

Evidence:

Mann Decl., q 8, Ex. 6, p. 6 of 8
[3/2/18 Order Denying DFEH’s Order
to Show Cause Re: Preliminary
Injunction, attachment].

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) This is not a fact but a
legal conclusion and a description of the
procedural history of this case. (See Andrews
Farms v. Calcot, Ltd. (E.D. Cal. 2010) 693

F.Supp.2d 1154, 1167 [ “Plaintiffs supporting -

evidence cites to this Court’s MTD

Order. . . . Plaintiffs’ statement of ‘fact’ is a
legal conclusion that is unsupported by legal
authority or analysis”].)
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48. | Fact: Objection/Disputed.
Defendants allege that “The DFEH is | Defendants object to this “fact” as this
precluded from bringing this lawsuit statement is defective and in violation of the
because it is a blatant abuse of requirements of California law. (See Cal.
process.” Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) This is not a fact but a
Evidence: legal conclusion and a description of the
, procedural history of this case. (See Qusroz,
Mar}n Dec.l., 15, Ex. 3 [Defendants supra, 140 Cal.App.4th at 1271, fn.16 [“the
Ver‘lﬁc-ed’Flrgt Amended Answer to determination as to what claim was pleaded
Plaintiff’s First Amended Complaint, | ¢ the initial complaint is not a statement of
13:22-28]. material fact on which summary adjudication,
or anything else, turned. It is rather a legal
conclusion properly reached based on an
examination of the four corners of the
pleading”].)
48a. | Defendants’ Additional Undisputed

Material Fact

During a discovery hearing in this case,
in response to Defendants argument
that the Real Parties in Interest may
have been primarily looking for a
lawsuit, counsel for the DFEH
responded with the following
statement. “Plaintiffs have looked for
cases to push the law forever. Rosa Parks
was not just happened to be taking the
bus that day. [sic] So whether or not
there is knowledge going in there does
not change the fact that there was a
violation.”

Evidence:

Trissell Decl., 13 & Ex. A
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Issue Six—Defendants’ Fifth Affirmative Defense (Trespass: Fraudulent Intent to
Gain Access) fails because it is without merit as applied to DFEH

Moving Party’s Undisputed Material Facts &

Opposing Party’s Response & Supporting

Supporting Evidence Evidence
49. | Plaintiff incorporates Undisputed See Response to ## 1-24.
Material Fact Nos. 1-24.
49a. | Defendants incorporate Disputed
Material Fact No. 44a
50. | Fact: Objection/Disputed.

Defendants allege that “The DFEH’s
claims are barred because the
Rodriguez-Del Rios gained access to
Tastries Bakery based on their
fraudulent intent to trigger this
meritless lawsuit.”

Evidence:

Mann Decl., q 5, Ex. 3 [Defendants’
Verified First Amended Answer to
Plaintiff’s First Amended Complaint,
14:2-8].

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) This is not a fact but a
legal conclusion and a description of the
procedural history of this case. (See Qusroz,
supra, 140 Cal.App.4th at 1271, fn.16 [“the
determination as to what claim was pleaded
by the initial complaint is not a statement of
material fact on which summary adjudication,
or anything else, turned. It is rather a legal
conclusion properly reached based on an
examination of the four corners of the
pleading”].)
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Issue Seven—Defendants’ Sixth Affirmative Defense (Justification) is without merit
and fails because it is not applicable to civil cases or as applied to DFEH

Moving Party’s Undisputed Material Facts &

Opposing Party’s Response & Supporting

Supporting Evidence Evidence
51. | Plaintiff incorporates Undisputed See Response to ## 1-24.
Material Fact Nos. 1-24.
52. | Fact: Objection/Disputed.
Defendants allege that “DFEH’s Defendants object to this “fact” as this
claims are meritless because Miller and | statement is defective and in violation of the
Tastries were fully justified in lawfully | requirements of California law. (See Cal.
exercising their free speech and free Rules of Court, rule 3.1350; Reeves, supra, 121
exercise rights under the First Cal.App.4th at 105.) This is not a fact but a
Amendment to the United States legal conclusion and a description of the
Constitution.” procedural history of this case. (See Quiroz,
supra, 140 Cal.App.4th at 1271, fn.16 [ “the
Evidence: determination as to what claim was pleaded | |-
by the initial complaint is not a statement of ~ §
Mar}n Dec.l., 15, Ex. 3 [Defendants’ material fact on which summary adjudication,
Ver-lﬁc-ed’Flrgt Amended Answer to or anything else, turned. It is rather a legal <
Plaintiff’s First Amended Complaint, | o jusion properly reached based on an 9
14:9-14]. examination of the four corners of the 1
pleading”].)
52a. | Defendants’ Additional Disputed

Material Fact

Defendants’ policy of refusing to make
cakes that celebrate messages offensive
to them, but instead connecting
customers who request such cakes with
other bakers, is both rational, and good
social practice, to make sure all
customers are served.

4+l
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Evidence: -i
o 2d Miller Decl., 9 14-19 g

e 3d Miller Decl., 9 *;
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Issue Eight—Defendants’ Seventh Affirmative Defense (Estoppel) is without merit as

applied to DFEH
Moving Party’s Undisputed Material Facts & | Opposing Party’s Response & Supporting
Supporting Evidence Evidence
53. | Plaintiff incorporates Undisputed See Response to ## 1-24.
Material Fact Nos. 1-24.
53a. | Defendants incorporate Disputed
Material Fact No. 44a
54. | Fact: Objection/Disputed.

Defendants allege that “The DFEH’s
claims are estopped because the
Rodriguez-Del Rios’ conduct in
triggering this lawsuit was fraudulent.”

Evidence:

Mann Decl., q 5, Ex. 3 [Defendants’
Verified First Amended Answer to
Plaintiff’s First Amended Complaint,
14:15-18].

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) This is not a fact but a
legal conclusion and a description of the
procedural history of this case. (See Qusroz,
supra, 140 Cal.App.4th at 1271, fn.16 [“the
determination as to what claim was pleaded
by the initial complaint is not a statement of
material fact on which summary adjudication,
or anything else, turned. It is rather a legal
conclusion properly reached based on an
examination of the four corners of the
pleading”].)
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Issue Nine—Defendants’ Eighth Affirmative Defense (No Injury) is without merit and
fails because the Rodriguez-Del Rios suffered injury and because DFEH seeks only

statutory minimum damages

Moving Party’s Undisputed Material Facts &

Opposing Party’s Response & Supporting

Supporting Evidence Evidence
55. | Plaintiff incorporates Undisputed See Response to ## 1-24.
Material Fact Nos. 1-24.
56. | Fact: Objection/Disputed.
Defendants allege that “The DFEH’s | Defendants object to this “fact” as this
claims should be dismissed because, statement is defective and in violation of the
unlike Miller and Tastries, the requirements of California law. (See Cal.
Rodriguez-Del Rios have suffered no Rules of Court, rule 3.1350; Reeves, supra, 121
actual injury.” Cal.App.4th at 105.) This is not a fact but a
legal conclusion and a description of the
Evidence: procedural history of this case. (See Qusroz,
, supra, 140 Cal.App.4th at 1271, fn.16 [“the
Mal}n Dec.l., 15, Ex. 3 [Defendants determination as to what claim was pleaded ¢
Verllﬁc-ed’Flrgt Amended Answer t9 by the initial complaint is not a statement of
Plaintiff’s First Amended Complaint, | 1y2¢erqa] fact on which summary adjudication, -
14:19-22]. or anything else, turned. It is rather a legal ¢
conclusion properly reached based on an 1
examination of the four corners of the
pleading”].) (
56a | Defendants’ Additional Undisputed i

Material Fact

The DFEH is only seeking statutory
damages, not actual or punitive
damages, in this action.

Evidence

e Defs. Ex. 2, DFEH Resp. to
Tastries FROGs, Nos. 6.1, 6.2,
6.3, 6.4, 6.5, 6.6, 6.7, 9.1, 10.2,
10.3,

e Defs. Ex. 5, DFEH Resp. to
Tastries RPDs Nos. 3, 4, 5, 6

7~ A —el =
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Moving Party’s Undisputed Material Facts & | Opposing Party’s Response & Supporting
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Supporting Evidence Evidence
57. | Plaintiff incorporates Undisputed See Response to ## 1-24.
Material Fact Nos. 1-24.
57a. | Defendants incorporate Undisputed
Material Fact No. 56a
58. | Fact: Objection/Disputed.

Defendants allege that “The DFEH’s
complaint fails to state facts sufficient
to set forth a cause of action for
punitive damages.”

Evidence:

Mann Decl., q 5, Ex. 3 [Defendants’
Verified First Amended Answer to
Plaintiff’s First Amended Complaint,
14:23-26].

Defendants object to this “fact” as this
statement is defective and in violation of the
requirements of California law. (See Cal.
Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) This is not a fact but a
legal conclusion and a description of the
procedural history of this case. (See Qusroz,
supra, 140 Cal.App.4th at 1271, fn.16 [“the
determination as to what claim was pleaded
by the initial complaint is not a statement of
material fact on which summary adjudication,
or anything else, turned. It is rather a legal
conclusion properly reached based on an
examination of the four corners of the
pleading”].)
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Issue Eleven—Defendants’ Tenth Affirmative Defense (Attorney’s Fees Not
Available) is without merit and fails because attorney’s fees are available to the
prevailing party under Government Code section 12965, subdivision (b)

Moving Party’s Undisputed Material Facts & | Opposing Party’s Response & Supporting

Supporting Evidence Evidence
59. | Plaintiff incorporates Undisputed See Response to ## 1-24.
Material Fact Nos. 1-24.
59a | Defendants incorporate Undisputed
Material Fact No. 56a
60. | Fact: Objection/Disputed.
Defendants allege that “The DFEH’s | Defendants object to this “fact” as this
claims for attorney’s fees should be statement is defective and in violation of the
denied because there is no factual basis | requirements of California law. (See Cal.
for such an award..” Rules of Court, rule 3.1350; Reeves, supra, 121
) Cal.App.4th at 105.) This is not a fact but a
Evidence: legal conclusion and a description of the
, procedural history of this case. (See Qusroz,
Mann Decl,, ] 5, Ex. 3 [Defendants supra, 140 Cal.App.4th at 1271, fn.16 [“the

Verified First Amended Answer to
Plaintiff’s First Amended Complaint,
15:1-4].

determination as to what claim was pleaded
by the initial complaint is not a statement of
material fact on which summary adjudication,
or anything else, turned. It is rather a legal
conclusion properly reached based on an
examination of the four corners of the
pleading”].)
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Issue Twelve—Defendants’ eleventh affirmative defense (State Free Exercise
Provision) fails as without merit because the Unruh Civil Rights Act is a neutral and
generally applicable public accommodations law

Moving Party’s Undisputed Material Facts &

Opposing Party’s Response & Supporting

Supporting Evidence Evidence
61. | Plaintiff incorporates Undisputed See Response to ## 1-24 & 69-75.
Material Fact Nos. 1-24 and 69-75.
6la | Defendants incorporate Undisputed
Material Facts Nos. 21a & 21b
62. | Fact: Objection/Disputed.
Miller states that “25-30% of Tastries’ | Defendants object to this “fact” as this
sales revenue comes from designing statement is defective and in violation of the
custom wedding cakes.” requirements of California law. (See Cal.
) Rules of Court, rule 3.1350; Reeves, supra, 121
Evidence: Cal. App.4th at 105.) The undisputed evidence | |.
. is that approximately 30% of Defendants’ :
Mann Decl,, 10, Ex. 8 [Miller Decl., | yeqenye comes from custom wedding cakes,
7:7]. without which the bakery is not financially 4
viable (Plt. Ex. 8, 1st Miller Decl., 7:7; 2d Y
Miller Decl., q 52), not merely that .
Defendants have “state[d]” as much. (See
Reeves, supra, 121 Cal.App.4th at 105 [fact (
should state what the evidence is, not whata +
party testified the evidence is].) |
62a. | Defendants’ Additional Undisputed (
Material Fact -
I
The revenue from creating wedding E
cakes is a substantial portion of
Defendants’ bakery business. 4
Evidence: .
2d Miller Decl., q 52
62b. | Defendants’ Additional Undisputed
Material Fact l
Without the revenue from making
wedding cakes, Defendants’ bakery C
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business is not financially viable.
Evidence

2d Miller Decl., q 52

62c.

Defendants’ Additional Undisputed
Material Fact

On August 26, 2017, at the same time
that Defendants declined to make Real
Parties’ wedding cake, Defendants
offered to connect Real Parties with
another bakery that could make their
cake.

Evidence:

43

8:19-21, 11:10-11, 11:13-15

Tastries SROGs No. 24

64:25-65:12

47:19-49:15, 54:17-55:3

Defs. Ex. 16, Patrick Dep., 60:14-62:2

e 2d Miller Decl., qq 18, 33-38,

e Defs. Ex. 1, Compl., 2:27-3:4,

o Defs. Ex. 3, DFEH Resp. to

o Defs. Ex. 14, Mireya Dep.

o Defs. Ex. 15, Samuel Dep.

b

)

62d.

Defendants incorporate Undisputed
Material Facts Nos. 22a & 24a

63.

Fact:

Defendants allege that “DFEH’s
interpretation and enforcement of the
Unruh Act target and discriminate
against Miller and Tastries in violation
of article 1, section 4 of the California
Constitution.”

Evidence:

Objection/Disputed.

Defendants object to this “fact” as this

statement is defective and in violation of the

requirements of California law. (See Cal.

Rules of Court, rule 3.1350; Reeves, supra, 121
Cal.App.4th at 105.) This is not a fact but a

legal conclusion and a description of the

procedural history of this case. (See Qusroz,

supra, 140 Cal.App.4th at 1271, fn.16 [“the

™

|
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Mann Decl., q 5, Ex. 3 [Defendants’
Verified First Amended Answer to

Plaintiff’s First Amended Complaint,
15:5-19].

determination as to what claim was pleaded by
the initial complaint is not a statement of
material fact on which summary adjudication,
or anything else, turned. It is rather a legal
conclusion properly reached based on an
examination of the four corners of the
pleading”].)

42

DEFENDANTS’ SEPARATE STATEMENT
IN OPPOSITION TO PLAINTIFFRWTiO&% SUMMARY JUDGMENT OR ADJUDICATION
()




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Issue Thirteen—Defendants’ twelfth affirmative defense (Federal Free Exercise
Clause) fails as without merit because the Unruh Civil Rights Act as applied here is a

neutral and generally applicable public accommodations law

Moving Party’s Undisputed Material Facts & | Opposing Party’s Response & Supporting
Supporting Evidence Evidence

64. | Plaintiff incorporates Undisputed See Response to ## 1-24 & 69-75.
Material Fact Nos. 1-24 and 69-75.

64a. | Defendants incorporate Undisputed
Material Facts Nos. 21a, 21b, 22a, 24a,
62a, 62b, 62c, & 62d.

65. | Fact: Objection/Disputed.
Defendants allege that “DFEH’s Defendants object to this “fact” as this
interpretation and enforcement of the | statement is defective and in violation of the
Unruh Act target and discriminate requirements of California law. (See Cal.

against Miller and Tastries in violation | Rules of Court, rule 3.1350; Reeves, supra, 121
of the Free Exercise Clause of the First | Cal.App.4th at 105.) This is not a fact but a

Amendment to the United States legal conclusion and a description of the

Constitution.” procedural history of this case. (See Qusroz,
supra, 140 Cal.App.4th at 1271, fn.16 [ “the

Evidence: determination as to what claim was pleaded

by the initial complaint is not a statement of
material fact on which summary adjudication,
or anything else, turned. It is rather a legal
conclusion properly reached based on an
examination of the four corners of the
pleading”].)

Mann Decl., q 5, Ex. 3 [Defendants’
Verified First Amended Answer to
Plaintiff’s First Amended Complaint,
15:20-16:7].

A

£

7

I

=

65a | Defendants’ Additional Undisputed
Material Fact

If Defendants ceased making all
wedding cakes, that would cause a
material decrease in the bakery’s
revenue.

Evidence:

e 2d Miller Decl., § 52
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65b

Defendants’ Additional Undisputed
Material Fact

During the DFEH’s administrative
investigation, and presently,
Defendants contended that they
objected to sending any message that
celebrated any form of marriage except
between one man and one woman.

Evidence:

e Declaration of Jeffrey M.
Trissell, Esq. in Support of
Defendants’ Motion for
Summary Judgment or, in the
alternative, Summary
Adjudication [1st Trissell
Decl.], 99

e 2d Miller Decl., g9 10-11, 19-
21,24 & Ex. A

65c

Defendants’ Additional Undisputed
Material Fact

The DFEH does not believe that
expressive business owners violate the
Unruh Act if they decline to create a
custom item expressing homophobic or
anti-LGBT messages, but still contends
that Defendants violated the Unruh
Act.

Evidence:

e Defs. Ex. 9, DFEH Resp. to
Miller RFA’s No. 4, 22

o Defs. Ex. 6, DFEH Resp. to
Miller FROGs No. 14.1

7~ A —el =
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65d

Defendants’ Additional Undisputed
Material Fact

The DFEH does not believe that the
Unruh Act requires cake artists create
custom cakes that they consider
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offensive, but still contends that
Defendants violated the Unruh Act.

Evidence:

e Defs. Ex. 9, DFEH Resp. to
Miller RFA’s No. 5, 22

o Defs. Ex. 6, DFEH Resp. to
Miller FROGs No. 14.1

65e

Defendants’ Additional Undisputed
Material Fact

The DFEH purports to not use its
enforcement authority under the Unruh
Act to compel speech, but still contends
that Defendants violated the Unruh
Act.

Evidence:

o Defs. Ex. 9, DFEH Resp. to
Miller RFA’s No. 6, 22

e Defs. Ex. 6, DFEH Resp. to
Miller FROGs No. 14.1

65f

Defendants’ Additional Undisputed
Material Fact

The DFEH believes that the Unruh Act
does not require businesses to create
custom cakes that express messages
they would not communicate for
anyone, but still contends that
Defendants violated the Unruh Act.

Evidence:

e Defs. Ex. 9, DFEH Resp. to
Miller RFA’s No. 7, 22

o Defs. Ex. 6, DFEH Resp. to
Miller FROGs No. 14.1
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65g

Defendants’ Additional Undisputed
Material Fact

Defendants responses to the DFEH’s
administrative interrogatories were due
on December 15, 2017. Nevertheless,
without waiting to hear from
Defendants, on December 13, 2021, the
DFEH initiated a petition for
preliminary injunctive relief with Case
No. BCV-17-102855. The next day, the
DFEH sought a temporary restraining
order and an order to show cause re:
preliminary injunction.

Evidence:

e 1st Trissell Decl., 9 2-6

65h

Defendants’ Additional Undisputed
Material Fact

The DFEH brought the prior action
with Case No. BCV-17-102855 less than
10 days after oral argument in the
Supreme Court case Masterpiece
Cakeshop, Ltd. v. Colorado Civil Rights
Com’n (2018) 138 S.Ct. 1719

Evidence:

e 1st Trissell Decl., q 7

L.

=

651

Defendants’ Additional Undisputed
Material Fact

7~ A —il

When the court in the prior action set Res

an OSC re: preliminary injunction for *;\

February 2, 2021, as part of its )

aggressive litigation tactics, on January B

10, 2018, the DFEH filed a revised ;;

memorandum in support of their B

motion for a preliminary injunction I

motion. b
T
3
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Evidence:

e 1st Trissell Decl., 8

65j

Defendants’ Additional Undisputed
Material Fact

During a discovery hearing in this case,
in response to Defendants argument
that the Real Parties in Interest may
have been primarily looking for a
lawsuit, counsel for the DFEH
responded with the following
statement. “Plaintiffs have looked for
cases to push the law forever. Rosa Parks
was not just happened to be taking the
bus that day. [sic] So whether or not
there is knowledge going in there does
not change the fact that there was a
violation.”

Evidence:

e 1st Trissell Decl.,, {13 & Ex. A

65k.

Defendants’ Additional Undisputed
Material Fact

The DFEH seeks to compel
Defendants to provide wedding cakes
for same-sex weddings if they do so for
traditional, opposite-sex weddings.

Evidence:
o Defs. Ex. 1, Compl., Prayer q 2

o Defs. Ex. 3, DFEH Resp. to
Tastries SROGs No. 23

7~ A —el =

+1
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Issue Fourteen—Defendants’ thirteenth affirmative defense (Federal Free Speech
Clause) fails as without merit because application of the Unruh Civil Rights Act here

was content neutral and did not compel defendants’ speech

Moving Party’s Undisputed Material Facts &

Opposing Party’s Response &

Supporting Evidence Supporting Evidence
66. | Plaintiff incorporates Undisputed Material | See Response to ## 1-24.
Fact Nos. 1-24.
67. | Fact: Disputed.
For pre-ordered Tastries cakes, customers | Ordering a custom wedding cake from
decide the details, often with help froma | Defendants involves a collaborative process
Tastries employee, filling out a form to between Defendants and the client in
select the characteristics of their cake: size, | selecting the number of tiers, the size, the
shape, number of tiers, colors, frosting, shape, the cake flavors, the filling flavors,
filling, and decorations. the types of frosting, and other options.
(2d Miller Decl., qq 25-27, 29 & Ex. B;
Evidence: Defs. Ex. 1, Compl., 5:23-26, 6:20-21.)
Mann Decl., q 11, Ex. 9 [Miller Depo.,
61:5-12; 61:19-21; 58:11-25, Ex. 3]. )
68. | Fact: Undisputed. )
Customers regularly reference a pre-
existing case cake, display cake, or photo of (
) ) r
an existing cake, when describing to )
Tastries the cake design they want. 1
Evidence: E
I
Mann Decl., q 11, Ex. 9 [Miller Depo., ]
41:11-16; 43:4-11; 59:12-22; 61:5-12]; (
Mann Decl., 12, Ex. 10 [Perez Depo., ]
16:6-21; 17:25-18:5].
68a. | Defendants’ Additional Undisputed

Material Fact

When customers reference a pre-existing
case cake, display cake, or photo of an
existing cake, these are for inspiration only,
to help communicate ideas more quickly
than words, and oftentimes to identify
different characteristics from different
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cakes, since a picture is worth a thousand
words. Then, based on the pictures
provided, in collaboration with the
customers, Defendants often combine the
characteristics the customer wants into a
hand drawn sketch.

Tastries Bakery’s custom products are
designed to meet customer specifications.
The team of designers (led by Defendant
Miller) start with the customer’s vision and
present options to create a final design that
fits the theme and budget for each occasion.
Cake designs can range from simple to
elaborate but, all styles require a skilled
decorator, and each design portrays the
image or expresses the sentiment intended
by the customer.

Evidence:
e 2d Miller Decl., q 29.

e 3d Miller Decl., q 12-15

69.

Fact: Disputed.

Miller does not participate in the design or | Miller is the owner and manager of
preparation of each and every pre-ordered | Tastries. Through her role, she is involved

cake. with all orders. The bakery is open up to
] 12 hours a day. There is a staff of designers
Evidence: who work together to design the custom

cakes on a daily basis. Miller directs all
aspects of the business and makes all
decisions related to products, services and
daily operations. While Defendant Miller
does not necessarily physically participate
in every custom cake order, they are all
based on her recipes, she oversees the
design process, is directly involved in the
vast majority of wedding orders, and
reviews every order to make weekly
assignments for baking, decorating and
deliveries. As the sole owner and manager,
all activities of the bakery are a direct
reflection on Defendant Miller. Her time is
divided between custom design work,

Mann Decl., q 11, Ex. 9 [Miller Depo.,
65:7-10; 71:2-5; 71:18-20; 81:15-18];

Mann Decl., 12, Ex. 10, [Perez Depo.,
11:1-4].

(

+

™
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marketing, working the back, recipe
development and management of the
entire operations.

(2d Miller Decl., q9 2, 25-27.; 3d Miller
Decl., q9 3-5.)

69a. | Defendants’ Additional Undisputed
Material Fact
Defendant Tastries Bakery, as a
corporation, itself participates in the
design or preparation of a wedding cake,
and objects (including on religious
grounds) to its speech being used in a
manner that violates its own policies.
Evidence:
e 2d Miller Decl,, q¢q 2, 10, 15, 19, 24
e 3d Miller Decl., q 5 |
70. | Fact: Disputed. d
¥
Tastries can deliver, and has delivered, The vast majority of all deliveries are )
cakes to venues without becoming made with family and/or guests present. It
involved in weddings or other events by is unusual to deliver with no one present. (
dropping off cakes before guests or With outdoor events, it is common to )
participants arrive. deliver near the start of the event (to get -
maximum shade or avoid damage to the ]
Evidence: cake). Tastries is occasionally asked to (
. deliver after the start of the event. “Thank 4
Mann Decl., (1[13 , Ex. 11 [Deposm’(’)n of you” business cards are left with the cake. |
Mike Miller [“Mike Miller Depo.”], 30:8- | Tt is common for our customers to share at E
10; 20:15-22]; the event who made the cake and desserts
Mann Decl., § 12, Ex. 10 [Perez Depo., and for the cake to be shown in social -
media posts of the event. If the cake were
18:19-24; 19:24-20:3]. . . . .
delivered without guests or participants
present, that would be a random
happenstance with no means of predicting -
it. (2d Miller Decl., qq 30-31; 3d Miller
Decl., qq 16-18.) ]
71. | Fact: Objection.

Miller testified that Tastries would sell pre-
made case cakes to same-sex couples

Defendants object to this “fact” as this
statement is defective and in violation of

™
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celebrating their union and would even add
a written congratulatory message to the
couple.

Evidence:

Mann Decl., q 11, Ex. 9 [Miller Depo.,
45:17-47:7].

the requirements of California law. (See
Cal. Rules of Court, rule 3.1350; Reeves,
supra, 121 Cal.App.4th at 105 [fact should
state what the evidence is, not what a
party testified the evidence is].)

Disputed.

The evidence cited is objectionable and is
objected to. (See Evid. Obj. No. 3 to Miller
Depo., 45:17-47:7.)

Further the evidence cited shows that the
line of questioning concerned how
Defendants would react if a same-sex
couple attempted to set them up for a
lawsuit by engaging in an unrealistic
hypothetical of purchasing a random pre-
made cake from the case, and asking
Miller to write congratulatory words on it
concerning their same-sex marriage. In
response, Miller stated that she would
simply give them the cake for free. The
DFEH attorney repeatedly asked whether
she would write the message, and in one
instance, she failed to correct him
otherwise. She would not write the
message. (See Plt. Ex. 9, Miller Depo.,
46:3-47:7; 3d Miller Decl., q9 23-26.)

R

72.

Fact:

Tastries employees have provided pre-
ordered wedding cakes to same-sex
couples without Miller’s knowledge on
multiple occasions.

Evidence:

Mann Decl., q 11, Ex. 9 [Miller Depo.,
74:11-75:12];

Mann Decl., § 12, Ex. 10 [Perez Depo.,
22:24-26:6];

Mann Decl., q 13, Ex. 11, [Mike Miller
Depo., 41:4-15; 42:10-17].

Undisputed.

7~ A —el =

+1
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72a

Defendants’ Additional Undisputed
Material Fact

Defendants object to celebrating any form
of marriage other than a marriage between
one man and one woman.

Evidence

e 2d Miller Decl., qq10-11, 19-21,
24 & Ex. A

o Defs. Ex. 1, Compl., 2:27-3:4, 8:8-
18,11:10-11, 11:13-15

o Defs. Ex. 3, DFEH Resp. to
Tastries SROGs Nos. 17, 22, 24

72b

Defendants’ Additional Undisputed
Material Fact

When Defendants found out that certain
employees were violating Defendants’
policies and engaging in speech and
conduct that violated Defendants’
philosophical and religious beliefs,
Defendants put a stop to that practice.

Evidence:

e 3d Miller Decl., 9

73.

Fact:

On one occasion, Miller saw a cake
ordered for a same-sex wedding reception
and did not recognize it as a wedding cake.

Evidence:

Mann Decl., q 11, Ex. 9 [Miller Depo.,
77:3-18].

Disputed.

Defendant Miller did not see the wedding
cake, she saw an order form that did not
itself indicate that the cake was for a same-
sex wedding. (Plt. Ex. 9, Miller Depo.,
77:3-18 & Errata to 77:8 [changing “I
said” to “It said” referring to the order
form]; 3d Miller Decl., ] 7-8.)

+1

74.

Fact:

Thinking the wedding cake was a birthday
cake or for a Quinceaiera, Miller approved
the order for delivery.

Undisputed.
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Evidence:

Mann Decl., q 11, Ex. 9 [Miller Depo.,
77:3-18].

75.

Fact:

The Rodriguez-Del Rios did not plan to
order a cake topper from Tastries.

Evidence:

Mireya Decl., ] 4.

Undisputed.

75a

Defendants’ Additional Undisputed
Material Fact

Real Parties did order a cake topper with
two women that a Tastries employee
would have been expected to place on their
cake had they chosen to use it.

Evidence:

o Defs. Ex. 13, Eileen Depo., 88:21-
89:2

o Defs. Ex. 14, Mireya Depo.,
153:23-154:1

e Plt. Ex. 9, Miller Depo., 77:3-18
[noting that Tastries employee
placed topper on another
customer’s cake]

—el

76.

Fact:

The three-tiered cake the Rodriguez-Del
Rios eventually ordered from another
baker, pictured in Figure 1 of the
Memorandum of Points and Authorities,
looked just like the cake they tried to order
from Tastries.

Evidence:

Mireya Decl., q 7, Ex. B.

Disputed. (

The two cake orders were in no way
similar in size, shape, décor or flavors.

+1

The design the Real Parties chose from
Tiers of Joy was a messy rustic design with -

flowers. The top tier was real cake and the §

bottom tiers were fake styrofoam.
Additional cakes were made in the shape
of bread loafs that were sliced and a scoop
of frosting was added to the slice of cake.

4

|

This was done not merely to supplement
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the amount of cake, but to supplement the
amount of cake flavors and frosting
flavors, and the amount of combinations,
in a manner not available from Tastries.

The cake the Real Parties wanted from
Tastries Bakery was a 3-tiered square cake
with a smooth buttercream finish and teal
ribbon around the bottom. They also
wanted two sheet cakes with no design to
slice in the back kitchen of their reception.

(3d Miller Decl., qq 19-22; Defs. Ex. 13,
Eileen Depo., 175:13-176:22 & Defs. Ex.
631; Defs. Ex. 14, Mireya Depo., 150:19-
152:13 & Defs. Ex. 631; Defs. Ex. 15,
Samuel Depo., 85:22-86:5; see also Evid.
Ob;. No. 4 to Mireya Decl., q7.)

Objection.

Defendants object to this “fact” as this
statement is defective and in violation of
the requirements of California law. (See
Cal. Rules of Court, rule 3.1350; Reeves,
supra, 121 Cal.App.4th at 105.) There is
nothing material about this fact. The
design differences as to what the Real
Parties intended to order from Tastries is
not a material fact for this motion.

4

4

77.

Fact:

The main cake the Rodriguez-Del Rios had
at their wedding reception—that looked
just like the cake they wanted to order
from Tastries—had no written message.

Evidence:

Mireya Decl., q 7.

Objection.

Defendants object to this “fact” as this
statement is defective and in violation of
the requirements of California law. (See
Cal. Rules of Court, rule 3.1350; Reeves,
supra, 121 Cal.App.4th at 105.) There is
nothing material about this fact. The fact
that the cake would transmit a message

through symbols or art, and not writing, is {

immaterial.

Disputed.

The two cake orders were in no way
similar in size, shape, décor or flavors.

7~ A —el

+1
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The design the Real Parties chose from
Tiers of Joy was a messy rustic design with
flowers. The top tier was real cake and the
bottom tiers were fake styrofoam.
Additional cakes were made in the shape
of bread loafs that were sliced and a scoop
of frosting was added to the slice of cake.
This was done not merely to supplement
the amount of cake, but to supplement the
amount of cake flavors and frosting
flavors, and the amount of combinations,
in a manner not available from Tastries.

The cake the Real Parties wanted from
Tastries Bakery was a 3-tiered square cake
with a smooth buttercream finish and teal
ribbon around the bottom. They also
wanted two sheet cakes with no design to
slice in the back kitchen of their reception.

(3d Miller Decl., 9919-22; Defs. Ex. 13,
Eileen Depo., 175:13-176:22 & Defs. Ex.
631; Defs. Ex. 14, Mireya Depo., 150:19-
152:13 & Defs. Ex. 631; Defs. Ex. 15,
Samuel Depo., 85:22-86:5; see also Evid.
Ob;. No. 4 to Mireya Decl., q7.)

Whether a cake is simple or elaborate (even
without words or toppers incorporated) the
cake is designed and created by Tastries :
Bakery to present the image or sentiment
intended by the customer. That message
can be enhanced by other items added to
the cake display at the event, such as
pictures, mementos, signs and a topper.
While the customer is the one adding these
items, their presence amplifies the message
of the cake that was created by Tastries
Bakery. (2d Miller Decl., q 12; 3d Miller
Decl., 9 12-15.)

Objection.

Defendants object to this “fact” as this
statement is defective and in violation of
the requirements of California law. (See
Cal. Rules of Court, rule 3.1350; Reeves,
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supra, 121 Cal.App.4th at 105.) There is
nothing material about this fact. The
design differences as to what the Real
Parties intended to order from Tastries is
not a material fact for this motion.
Further, what is material is that the cake
would transmit a message, not how it
would, i.e., through symbols and art or
through writing.

78.

Fact:

The only difference between the main cake
the Rodriguez-Del Rios had at their
October 2017 wedding reception and the
main cake they wanted to order from
Tastries was that the main cake they had at
their reception was decorated with real
flowers, while the cake they wanted to
order from Tastries cake would have had
frosting-rosettes, and the frosting was
more wavy than scaly.

Evidence:

Mireya Decl., q 7.

Disputed.

The two cake orders were in no way
similar in size, shape, décor or flavors.

The design the Real Parties chose from
Tiers of Joy was a messy rustic design with
flowers. The top tier was real cake and the
bottom tiers were fake styrofoam.
Additional cakes were made in the shape
of bread loafs that were sliced and a scoop -
of frosting was added to the slice of cake. ~ §
This was done not merely to supplement
the amount of cake, but to supplement the 1
amount of cake flavors and frosting
flavors, and the amount of combinations,
in a manner not available from Tastries.

The cake the Real Parties wanted from
Tastries Bakery was a 3-tiered square cake .}
with a smooth buttercream finish and teal -
ribbon around the bottom. They also

wanted two sheet cakes with no design to
slice in the back kitchen of their reception.

(3d Miller Decl., qq 19-22; Defs. Ex. 13,
Eileen Depo., 175:13-176:22 & Defs. Ex.
631; Defs. Ex. 14, Mireya Depo., 150:19-
152:13 & Defs. Ex. 631; Defs. Ex. 15,
Samuel Depo., 85:22-86:5; see also Evid.
Obj. No. 4 to Mireya Decl., q7.)

Objection.

Defendants object to this “fact” as this
statement is defective and in violation of
the requirements of California law. (See
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Cal. Rules of Court, rule 3.1350; Reeves,
supra, 121 Cal.App.4th at 105.) There is
nothing material about this fact. The
design differences as to what the Real
Parties intended to order from Tastries is
not a material fact for this motion.

79.

Fact:

Instead of the sheet cake the couple tried
to order from Tastries, they had loaf cakes
at their wedding reception.

Evidence:

Mireya Decl., q 7.

Disputed.

The two cake orders were in no way
similar in size, shape, décor or flavors.

The design the Real Parties chose from
Tiers of Joy was a messy rustic design with
flowers. The top tier was real cake and the
bottom tiers were fake styrofoam.
Additional cakes were made in the shape
of bread loafs that were sliced and a scoop
of frosting was added to the slice of cake.
This was done not merely to supplement
the amount of cake, but to supplement the
amount of cake flavors and frosting
flavors, and the amount of combinations,
in a manner not available from Tastries.

The cake the Real Parties wanted from
Tastries Bakery was a 3-tiered square cake
with a smooth buttercream finish and teal
ribbon around the bottom. They also
wanted two sheet cakes with no design to
slice in the back kitchen of their reception. -

(3d Miller Decl., 99 19-22; Defs. Ex. 13,
Eileen Depo., 175:13-176:22 & Defs. Ex.
631; Defs. Ex. 14, Mireya Depo., 150:19-
152:13 & Defs. Ex. 631; Defs. Ex. 15,
Samuel Depo., 85:22-86:5; see also Evid.
Ob;. No. 4 to Mireya Decl., q7.)

Objection.

Defendants object to this “fact” as this
statement is defective and in violation of
the requirements of California law. (See
Cal. Rules of Court, rule 3.1350; Reeves,
supra, 121 Cal.App.4th at 105.) There is
nothing material about this fact. The
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design differences as to what the Real
Parties intended to order from Tastries is
not a material fact for this motion.

80. | Fact: Objection/Disputed.
Defendants allege that “DFEH’s Defendants object to this “fact” as this
interpretation and enforcement of the statement is defective and in violation of
Unruh Act as applied violate Miller’s and | the requirements of California law. (See
Tastries’ free speech rights under the Free | Cal. Rules of Court, rule 3.1350; Reeves,
Speech Clause of the First Amendment to | supra, 121 Cal.App.4th at 105.) This is not
the United States Constitution.” a fact but a legal conclusion and a
) description of the procedural history of
Evidence: this case. (See Qusroz, supra, 140
, Cal.App.4th at 1271, fn.16 [ “the
Mann Decl,, q 5, Ex. 3 [Defendants determination as to what claim was
Ver.lﬁc.ed,Flrgt Amended Answer to pleaded by the initial complaint is not a
Plaintiff’s First Amended Complaint, 16:8- | (i toment of material fact on which
19]. summary adjudication, or anything else,
turned. It is rather a legal conclusion
properly reached based on an examination g
of the four corners of the pleading”].)
80a. | Defendants’ Additional Undisputed :
Material Fact
All preordered wedding cakes made by
Defendants are custom cakes. (
Evidence ]
e 2d Miller Decl., q 25 (
e Defs. Ex. 1, Compl., 5:17-18 .
e Defs. Ex. 17, Criollo Dep., 64:21- (
65:6 -
80b. | Defendants’ Additional Undisputed .

Material Fact

Ordering a custom wedding cake from
Defendants involves a collaborative
process between Defendants and the client
in selecting the number of tiers, the size,
the shape, the cake flavors, the filling
flavors, the types of frosting, and other

neomant  recervyer - nyvtr
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options.
Evidence

e 2d Miller Decl., 99 25-27, 29 & Ex.
B

e Defs. Ex. 1, Compl., 5:23-26, 6:20-
21

80c.

Defendants’ Additional Undisputed
Material Fact

The baking aspect of making a wedding
cake is artistic.

Evidence

e Defs. Ex. 18, Johnson Dep., 85:16-
86:3

80d.

Defendants’ Additional Undisputed
Material Fact

The decorating aspect of making a
wedding cake is artistic.

Evidence
e 2d Miller Decl., § 25 & Ex. D

o Defs. Ex. 14, Mireya Dep., 175:14-
177:24 & Ex. 230

e Defs. Ex. 18, Johnson Dep., 64:1-9

e Defs. Ex. 17, Criollo Dep., 47:16-
49:7, 49:22-50:22, 77:4-78:2,
112:1-18; Errata 49:6-7, 77:8-9,
78:2

A

£

7~ A —el = T = 4

+1

80e.

Defendants’ Additional Undisputed
Material Fact

Even simple, white, three-tiered wedding
cakes such as Real Parties had at their
wedding are artistic and beautiful.
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Evidence

o Defs. Ex. 14, Mireya Dep., 153:5-17

o Defs. Ex. 16, Patrick Dep., 99:7-13

e Defs. Ex. 17, Criollo Dep., 47:16-
49:7, 49:22-50:22, 77:4-78:2,
112:1-18; Errata 49:6-7, 77:8-9,
78:2

o Defs. Ex. 18, Johnson Dep., 64:1-9

e Defs. Ex. 631

80f.

Defendants’ Additional Undisputed
Material Fact

When Defendants design and create
custom wedding cakes, they intend to
express a message that is celebratory and
that identifies the union of two individuals
as a marriage.

Evidence
e 2d Miller Decl., 19

e Defs. Ex. 1, Compl., 2:27-3:4, 8:8-
18,11:10-11, 11:13-15

80g.

Defendants’ Additional Undisputed
Material Fact

The reasonable observer of Defendants’
custom wedding cakes would identify them
as expressing a message that is celebratory
and that identifies the union of two
individuals as a marriage.

Evidence

e 2d Miller Decl., qq 20-23, 28 &
Ex.C

e Defs. Ex. 1, Compl., 2:27-3:4, 8:8-
18,11:10-11, 11:13-15

o Defs. Ex. 3, DFEH Resp. to

~,

|
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Tastries SROGs No. 14

e Defs. Ex. 13, Eileen Dep., 90:18-
91:7, 171:6-173:9 & Exs. 627A,
627B

o Defs. Ex. 14, Mireya Dep., 78:2-
7:12 & Ex. 527, 99:9-100:16, 147:1-
148:17 & Exs. 627A, 627B

e Defs. Ex. 17, Criollo Dep., 85:5-
86:6

80h.

Defendants incorporate Undisputed
Material Facts Nos. 21a, 21b, 22a, & 24a &
62c.
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Issue Fifteen—Defendants’ fourteenth affirmative defense (Federal Due Process
Clause) fails as without merit because defendants do not provide sufficient clear

evidence to support the defense

Moving Party’s Undisputed Material Facts &

Supporting Evidence

Opposing Party’s Response & Supporting

Evidence

81.

Plaintiff incorporates Undisputed
Material Fact Nos. 1-24.

See Response to ## 1-24.

82.

Fact:

DFEH routinely investigates
administrative complaints filed by
complainants alleging violations of the

Unruh Civil Rights Act (Civ. Code, §
51) (“Unruh”), and routinely files civil
litigation based on alleged violations of
Unruh.

Evidence:
Mann Decl., q 2;

Request for Judicial Notice.

Objection/Disputed.

See Evid. Obj. No. 5 to Gregory Mann
declaration.

83.

Fact:

This Court previously concluded that
“there’s no evidence before the Court
that the Department is going around
singling out Christian providers.”

Evidence:

Mann Decl., q 7, Ex. 5[2/2/18
Reporter’s Transcript of Proceedings,
30:6-16].

See Response to # 46.

7~ A —el =

+1

84.

Fact:

This Court previously concluded that
“[t]here is also no evidence before the
court that the State is targeting
Christian bakers for Unruh Act
enforcement ....”

See Response to # 47.
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Evidence:

Mann Decl., q 8, Ex. 6 [3/2/18 Order
Denying DFEH’s Order to Show Cause
Re: Preliminary Injunction, attachment,

p. 6 of 8].
85. | Fact: See Response to # 35.
This Court previously concluded that
the “nature of the proceedings and
evidence presented show that the
Department, consistent with its
mandate, has brought the instant
complaint to vindicate a legally
cognizable right belonging to the real
parties in interest rather than to obtain
an economic advantage over
Defendants.”
Evidence: Lk
Mann Decl., q 6, Ex. 4 [March 27,2019
Order Denying Defendants Catharine <
Miller’s and Tastries’ Anti-SLAPP Y
Motion to Strike the Complaint, 5:22- ;
25].

86. | Fact: Objection/Disputed. +
Defendants allege that “DFEH’s Defendants object to this “fact” as this 1
interpretation and enforcement of the | statement is defective and in violation of the
Unruh Act infringe Miller’s and requirements of California law. (See Cal. -
Tastries’ rights under the Fourteenth Rules of Court, rule 3.1350; Reeves, supra, 121 |
Amendment’s Due Process Clause.” Cal.App.4th at 105.) This is not a fact but a E

legal conclusion and a description of the
Evidence: procedural history of this case. (See Quiroz,

supra, 140 Cal.App.4th at 1271, fn.16 [“the [
Mal}n Dec.l., 5, Ex. 3 [Defendants’ determination as to what claim was pleaded T
Verllﬁc.ad’Flrgt Amended Answer t(f by the initial complaint is not a statement of ;
Plaintiff’s First Amended Complaint, | 15eria] fact on which summary adjudication, -g
16:20-17:2]. or anything else, turned. It is rather alegal ~ §

conclusion properly reached based on an I

examination of the four corners of the .

pleading”].) :

86a. | Defendants incorporate Undisputed

Material Facts Nos. 21a, 21b, 22a, 63c,

CoTOTCI T T CoCrvooU o y— o

)0

™
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65b, 65¢, 64d, 65g, & 692

86b.

Defendants’ Additional Undisputed
Material Fact

DFEH never visited Tastries store or
observed its business process, even
though they were invited by Miller.

Evidence:

e 3d Miller Decl., q 6
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Supporting Evidence

Evidence

87.

Plaintiff incorporates Undisputed
Material Fact Nos. 1-24 and 82.

See Response to ## 1-24 & 82

88.

Fact:

This Court previously concluded that
“there’s no evidence before the Court
that the Department is going around
singling out Christian providers.”

Evidence:

Mann Decl., q 7, Ex. 5[2/2/18
Reporter’s Transcript of Proceedings,
30:6-16].

See Response to # 46.

89.

Fact:

This Court previously concluded that
“[t]here is also no evidence before the
court that the State is targeting

Christian bakers for Unruh Act
enforcement ....”

Evidence:

Mann Decl., q 8, Ex. 6 [3/2/18 Order
Denying DFEH’s Order to Show Cause
Re: Preliminary Injunction, attachment,
p. 6 of 8].

See Response to # 47.

7~ A —el =

+1

90.

Fact:

This Court previously concluded that
the “nature of the proceedings and
evidence presented show that the
Department, consistent with its
mandate, has brought the instant
complaint to vindicate a legally
cognizable right belonging to the real

See Response to # 35.

m
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parties in interest rather than to obtain
an economic advantage over
Defendants.”
Evidence:
Mann Decl., q 6, Ex. 4 [March 27, 2019
Order Denying Defendants Catharine
Miller’s and Tastries’ Anti-SLAPP
Motion to Strike the Complaint, 5:22-
25].
91. | Fact: Objection/Disputed.
Defendants allege that “DFEH’s Defendants object to this “fact” as this
interpretation and enforcement of the | statement is defective and in violation of the
Unruh Act as applied treat Miller’s and | requirements of California law. (See Cal.
Tastries’ decisions to create speech and | Rules of Court, rule 3.1350; Reeves, supra, 121
exercise their religious beliefs Cal.App.4th at 105.) This is not a fact but a
differently from those similarly situated | legal conclusion and a description of the
to them, thereby violating their equal procedural history of this case. (See Qusroz, L
protection rights under the Fourteenth | supra, 140 Cal.App.4th at 1271, fn.16 [“the ¢
Amendment.” determination as to what claim was pleaded
) by the initial complaint is not a statement of
Evidence: material fact on which summary adjudication,
, or anything else, turned. It is rather a legal
Mal}n Dec.l., 15, Ex. 3 [Defendants conclusion properly reached based on an
Ver-lﬁc-ed’Flrgt Amended Answer to examination of the four corners of the
Plaintift’s First Amended Complaint, pleading”].)
17:3-16]. -
Respectfully submitted,
LiMANDRI & JONNA LLP
Dated: October 6, 2021 By: /é i é% 'E'
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Milan L. Brandon I, SBN 326953
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Telephone: (858) 759-9948

Facsimile: (858) 759-9938
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Defendants Catharine Miller and Tastries Bakery hereby submit the following evidentiary
objections to the evidence submitted by Plaintiff Department of Fair Employment and Housing in

support of its Motion for Summary Judgment or, in the alternative, Summary Adjudication.

TABLE OF CONTENTS
1.  OBJECTION NO. 1: Mireya Rodriguez-Del Rio Deposition..........cccecceveeueirererieserenrenienenennne 3
2. OBJECTION NO. 2: Eileen Rodriguez-Del Rio Deposition...........coceueerueruenerereernenieenrennenennes 4
3. OBJECTION NO. 3: Catharine Miller DepOSItion .........cccceeeueerrerreniesenrenienersenenreneeesresseseesenes 5
4. OBJECTION NO. 4: Mireya Rodriguez-Del Rio Declaration ...........cccccceevvevirenueneeencnucnnencnne. 6
5.  OBJECTION NO. 5: Gregory J. Mann Declaration..........cccceceeueeeenuenieereneninenenenisensenneeenes 8
6. OBJECTION NO. 6: Mary Johnson Declaration, Para. 6..........cccccceueeueenenenrcnenenncncnnenenne.
7. OBJECTION NO. 7: Mary Johnson Declaration, Para. 11.........cccceeeireneciinenenenincncnieenennene
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1. OBJECTION NO. 1: MIREYA RODRIGUEZ-DEL R10 DEPOSITION

1.1.  Material Objected to

Plaintiff Appendix Exhibit 12, Mireya Rodriguez-Del Rio Deposition, 21:22-22:5 (cited in
SSUMF No. 23):

Q: ... So has the incident caused you emotional distress at any point
in time?

A. 1T would think it’s normal to feel the anxiety again, the
overwhelming of the emotions, cause of headaches that, you know,
sometimes they are more severe than others, that it doesn’t happen
all the time, that nervous and full of different kinds of emotions.
Angry, frustrated, mad, things like that. It’s just—it was
overwhelming.

1.2. Defendant’s Grounds for Objection

Sham Submission/Estoppel. “Admissions or concessions made during the course of

position, inconsistency between the two positions, and a lack of ignorance, fraud, or mistake i,

asserting the first position. The doctrine requires that the positions be clearly inconsistent so tha

=

T

one necessarily excludes the other.” (Kstty-Anne Music Co. v. Swan (2003) 112 Cal.App.4th 30, 35

[cleaned up].) E
Here, whether Real Parties were “overwhelmed, upset, and frustrated” is unknown becaus d

Plaintiff has argued that it is irrelevant in this action and so refused to provide discovery regardin%
it. (Defs. Ex. 5, DFEH Resp. to Tastries RPDs Nos. 3, 4, 5 & 6; see also Defs. Ex. 2, DFEH Respg

to Tastries FROGs, No. 10.2.) Because Plaintiff DFEH contended that the Real Parties’ emotiona]

CoTOmT T T CotrvoUo y
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state was “not relevant to the subject matter of this action” it cannot now reverse course and argue
it is. Alternatively, Plaintifft DFEH should be estopped from doing so.

1.3.  Ruling on the Objection

Sustained:

Overruled:

2. OBJECTION NO. 2: EILEEN RODRIGUEZ-DEL R10 DEPOSITION

2.1. Material Objected to

Plaintift Appendix Exhibit 13, Eileen Rodriguez-Del Rio Deposition, 52:11-53:3 (cited in
SSUMF No. 23):

Q. Was there anything else said that you remember either by you,
Mireya, or Patrick, or Sam, any statement stand out in your memory
from that—from that visit?

A. After she said that “I don’t condone same sex marriages,”
honestly, I do not recall because I was really upset after that when I
walked out.

Q. Why were you upset?

A. Because I just got discriminated against because of who I’m
married to.

Q. Had you ever experienced anything like that before?

A. Not like that, no. And not with my wife right there that is new—
not new, but, like, she—I mean, just the look in her face, no. And my
mother.

Q. Okay. And what—we’ll get into that day and what happened after
in more detail in a little bit, but I just want to first understand your—
your big picture recollection. So what happened after that? What—
what happened next?

A. We walked out. I was upset, angry, frustrated. . . .

2.2. Defendant’s Grounds for Objection

4
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Swan (2003) 112 Cal.App.4th 30, 35.)

Here, whether Real Parties were “overwhelmed, upset, and frustrated” is unknown because
Plaintiff has argued that it is irrelevant in this action and so refused to provide discovery regarding
it. (Defs. Ex. 5, DFEH Resp. to Tastries RPDs Nos. 3, 4, 5 & 6; see also Defs. Ex. 2, DFEH Resp.
to Tastries FROGs, No. 10.2.) Because Plaintiff DFEH contended that the Real Parties’ emotional
state was “not relevant to the subject matter of this action” it cannot now reverse course and argue
it is. Alternatively, Plaintifft DFEH should be estopped from doing so.

2.3.  Ruling on the Objection

Sustained:

Overruled:

3. OBJECTION NO. 3: CATHARINE MILLER DEPOSITION

3.1. Material Objected to

No. 71):

Q. And it sounds like if somebody came in and wanted to use a pre-
made cake for the wedding, you don’t care, you’re still going to sell it
to them?

A. Yeah. Yes.

Q. If they wanted to add, like, “congratulations” couples’ name, and
it fit, is that something that Tastries would do?

A. I would do that because it is a case item that was not created for
the purpose of something. It was created for our case, for the needs
of whoever walked in the door.

Q. If a same-sex couple came in and wanted to get a pre-made cake
and add congratulations, the names, would Tastries sell that to them?

MR. LIMANDRI: Object. Incomplete hypothetical. Assumes facts
not in evidence. Calls for speculation. Go ahead and answer the
question if you can.

THE WITNESS: Say the question again.

BY MR. MANN:

5
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Q. If a same-sex couple came in to purchase a case cake and wanted
Tastries to write a message of congratulations for their marriage,
would Tastries sell them that cake?

MR. LIMANDRI: Same objection.

THE WITNESS: I feel that you’re trying to put me in a box. I feel
that there are several bakeries in town that would be very happy to do
a cake for them. If anybody at this point walked into my bakery and
asked me to do that, I would look at them and say I’m happy to write
that on your cake, because I know that you know what my feelings
are, and I want to show you that I care more about you as a person
than all this crap that’s going on.

BY MR . MANN:

. So it sounds like that’s a yes, Tastries would sell it to them and
)
putit on?

A. I probably wouldn’t sell it to them. I’d probably give it to them.
Because I don’t want any of their money for that if they’re going to
do that to me, because that’s discrimination against me.

3.2. Defendant’s Grounds for Objection

never occurred and would never occur. (3d Miller Decl., qq 23-26 & Exs. H & I.)
3.3.  Ruling on the Objection
Sustained:

Overruled:

4. OBJECTION NO. 4: MIREYA RODRIGUEZ-DEL R10 DECLARATION

4.1. Material Objected to

SSUMF Nos. 76-79):

The main cake we had at our reception looked just like the one we

wanted to order from Tastries. The only differences were that the

cake we actually had was decorated with real flowers and the
6
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buttercream was more wavy than scaly, while the one we wanted to
order from Tastries would have been decorated with frosting
rosettes. And instead of a matching sheet cake that we would have
ordered from Tastries, we had loaf cakes at our reception.

4.2. Defendant’s Grounds for Objection

Sham declaration. “[W]hen discovery has produced an admission or concession on the
part of [a] party” it cannot later be contradicted by a sham declaration. (D’Amico v. Board of Medical
Examiners (1974) 11 Cal.3d 1, 21; see also Scalf ». D. B. Log Homes, Inc. (2005) 128 Cal.App.4th
1510, 1522 [“In a nutshell, the rule bars a party opposing summary judgment from filing a
declaration that purports to impeach his or her own prior sworn testimony.”]; Barton v. Elexsys
Intern., Inc. (1998) 62 Cal.App.4th 1182, 1191 [“In Barton’s declaration submitted in opposition to
defendant’s motion for summary judgment, he described his conversations with Jonas and

Mandaric in slightly different terms from those he used in his deposition. To the extent these

descriptions directly contradict his discovery responses, they must be disregarded.”].)

86:5.) These changes are meaningful. (3d Miller Decl., 9 19-22.)
4.3. Ruling on the Objection
Sustained:

Overruled:

7
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5. OBJECTION NO. 5: GREGORY J. MANN DECLARATION

5.1. Material Objected to

The Declaration of Gregory J. Mann in Support of DFEH’s Motion for Summary Judgment
or, in the Alternative, Summary Adjudication, paragraph 2 (cited in SSUMF No. 82:

DFEH routinely investigates administrative complaints filed by
complainants alleging violations of the Unruh Civil Rights Act (Civ.
Code, § 51) (“Unruh”), and routinely files civil litigation based on
alleged violations of Unruh. Recent and pending civil litigation of
alleged Unruh violations includes, but is not limited to:

a. DFEH v. M&N Financing Corporation, et al., Los Angeles Superior
Court Case No. BC591206;

b. DFEH v. CFG Jamacha, LLC dba Crunch Fitness, et al., San Diego
Superior Court Case No. 37-2018-00019066-CU-CR-CTL;

c. DFEH v. Vasona Management, Inc., et al., Alameda Superior Court
Case No. RG20078727;

d. DFEH v. Grisez-Buchanan LLC, et al., San Francisco Superior
Court Case No. CGC-17-557864; and

e. DFEH v. Law School Admission Council, Inc., United States District
Court Northern District of California Case No. CV 12-1830-EMC.
(See the concurrently filed Plaintiff Department of Fair Employment
and Housing’s Request for Judicial Notice in support of Motion for
Summary Judgment or, in the Alternative, Summary Adjudication.)

5.2. Defendant’s Grounds for Objection

Sham Submission/Estoppel. (Visueta v. General Motors Corp. (1991) 234 Cal.App.3d 16
1613; Whitmire v. Ingersoll-Rand Co. (2010) 184 Cal.App.4th 1078, 1087; Kitty-Anne Music Co.
Swan (2003) 112 Cal.App.4th 30, 35.)

8
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estopped from doing so.

Lacks Foundation. Here, Attorney Mann’s declaration solely states that he is an attorney
for the Plaintiff. This is insufficient to lay a foundation for ether the text of the paragraph or the
complaints described. Indeed, on none of the complaints is Attorney Mann listed as counsel of
record. (San Jose Neurospine v. Aetna Health of California, Inc. (2020) 45 Cal.App.5th 953, 961-962
[“But the declaration of SJN’s counsel did not state sufficient facts to lay a foundation for the
admissibility of this appeal letter, and the letter contained hearsay. Counsel indicated that he had
personal knowledge about that appeal. But he did not state sufficient foundational facts to
authenticate the document other than stating he was SJN’s lawyer. He did not state whether he was
familiar with SJN’s operations and procedures, whether he personally knew what treatment S.H.
received, whether he had participated in the decision to appeal, or how he would personally know

that such an appeal was authorized by SJN.”].)

5.3. Ruling on the Objection
Sustained:

Overruled:

6. OBJECTION NO. 6: MARY JOHNSON DECLARATION, PARA. 6

6.1. Material Objected to

Plaintift Appendix Exhibit 14: Declaration of Mary Johnson, dated February 19, 2019
paragraph 6: “Many Tastries cakes look the same as cakes sold at grocery stores or other bakerie
And many Tastries cakes, including pre-ordered or custom cakes, can be used for any number

purposes, not just wedding celebrations.”

ol hv t
TOTITC T OOUOUT VOO ”] 1" |

6.2. Defendant’s Grounds for Objection
Improper Conclusion. “Declarations must show the declarant’s personal knowledge ané
competency to testify, state facts and not just conclusions, and not include inadmissible hearsay ofy
i s

opinion.” (Bozz: v. Nordstrom, Inc. (2010) 186 Cal.App.4th 755, 761 [italics added]; see also m‘g

[“The declarations in support of a motion for summary judgment should be strictly construedg:

while the opposing declarations should be liberally construed.”].) The Court should “ignor[e] meré

9
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conclusions.” (Baron v. Mare (1975) 47 Cal.App.3d 304, 309; see also Wiz Technology, Inc. ». Coopers
& Lybrand (2003) 106 Cal.App.4th 1, 11 [a submission “will be deemed insufficient when it is
essentially conclusionary, argumentative or based on conjecture and speculation.” |; Krantz v. BT
Visual Images, L.L.C. (2001) 89 Cal.App.4th 164, 173 [“In its motion for summary judgment,
BTNA filed with the trial court declarations from three attorneys and a company executive stating
that the alter ego and agency allegations of the amended complaint were untrue. Such conclusory
statements, of course, are insufficient to furnish a basis for granting summary judgment.”|; Colby ».
Schwartz (1978) 78 Cal.App.3d 885, 889 [“The declarations are deficient in that they contain in part
only conclusions. [citation] The declarations merely assert without supportive factual allegations
that defendants met the standard of care required of them.”].)
6.3. Ruling on the Objection

Sustained:

Overruled:

7. OBJECTION NO. 7: MARY JOHNSON DECLARATION, PARA. 11

7.1.  Material Objected to

cake pictured in Exhibit 1.”

7.2.  Defendant’s Grounds for Objection

1510, 1522 [“In a nutshell, the rule bars a party opposing summary judgment from filing af

declaration that purports to impeach his or her own prior sworn testimony.”].) Here, during hef
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not fit in the case, but rather only a single-tiered cake:

Q. ... Looking at that cake from your declaration, the three-tiered
simple white-looking cake, was that a cake that was ever on display, a
cake like that ever on display at Tastries?

A. Similar to that, yes.

Q. Would that have been—a cake similar to that, would that have
ever been a case cake that somebody could buy?

A. Maybe not a three-tiered. But a one-tier design like that, yes, those
would be in the case.

(Defs. Ex. 18, Johnson Depo., 110:15-24.)

7.3.  Ruling on the Objection

Sustained:

Overruled:

Dated: October 6, 2021

IT IS SO ORDERED.

Dated:

Respectfully submitted,

LiMANDRI & JONNA LLP

By: /&”7@

arles S. LiKfandri
Paul M. Jonna
Mark D. Myers
Jeffrey M. Trissell
Robert E. Weisenburger
Milan L. Brandon II
Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller

JUDGE OF THE SUPERIOR COURT

Hon. David R. Lampe
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Article by Gary J. Gates entitled LGB Families and Relationships: Analysis of
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LGB Families and Relationships:
Analyses of the 2013 National
Health Interview Survey October 2014

by Gary J. Gates

Executive Summary

The addition of a sexual orientation identity measure to the 2013 National Health Interview Survey (NHIS) offers
a new data source to consider characteristics of families and explore differences among those led by same-sex and
different-sex married and unmarried couples and LGB individuals who are not married or cohabiting. These
analyses consider differences and similarities across these groups with regard to demographic characteristics
including gender, age, race/ethnicity, educational attainment, geographic location, and child-rearing.

The analyses suggest that there are an estimated 690,000 same-sex couples in the United States. Approximately
18% of whom, or more than 124,000, reported that they were married. If estimates of married same-sex couples
are derived only from the portion of 2013 that followed the US Supreme Court ruling in United States v. Windsor
and are not based on data collected prior to the ruling (which effectively provided for federal recognition of the
marriages of same-sex couples), then the estimate of married same-sex couples increases to 130,000.

Other key findings from the analyses include:

e Anestimated 4 in 10 LGB adults (40%) reported either being married or in a cohabiting relationship with
a partner compared to 6 in 10 non-LGB adults (60%).

o Among women, more than half who identified as lesbian (51%) were married or in a cohabiting
partnership compared to 57% of non-LGB women. Among bisexual women, the comparable
figure was 32%.

o Just over a third of gay and bisexual men (35% and 34%, respectively) were coupled compared to
63% of non-LGB men.

e A higher proportion of same-sex couples lived in the West when compared to different-sex couples (32%
v. 23%, respectively) while a lower portion lived in the Midwest (12% v. 23%, respectively). Among those
not in a couple, LGB individuals were less likely than their non-LGB counterparts to live in the Midwest
(15% v. 22%).

0 Married same-sex couples were much more likely than their different-sex counterparts to live in
the Northeast (39% v. 17%, respectively), where marriage for same-sex couples was the most
widely available in 2013. An estimated 12% of married same-sex couples lived in the South
compared to 38% of their different-sex counterparts.

0 Unmarried same-sex couples were more likely than their unmarried different-sex couple
counterparts to live in the West and less likely to live in the Midwest.

e Those in same-sex couples and LGB individuals who were not part of a couple were generally younger
than their different-sex coupled and non-LGB counterparts, respectively.

e Same-sex couples were twice as likely as their different-sex counterparts to be inter-racial/ethnic (19% v.
9%, respectively).

e Those in same-sex couples, particularly married same-sex couples, and LGB individuals who were not in a
couple were more likely than those in different-sex couples and non-LGB individuals, respectively, to have
a college degree. Two-thirds of individuals in married same-sex couples (66%) had a college degree.

e An estimated 19% of same-sex couples and LGB individuals who were not in a couple were raising
children under the age of 18 in the home.

0 An estimated 30,000 children under age 18 have married same-sex parents while 170,000 have
unmarried same-sex parents.

0 Between 1.1 and 2 million children under age 18 have an LGB parent who is not part of a married
or unmarried couple.
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Introduction

Substantial demographic research exists focusing on
analyses of cohabiting same-sex couples identified in
US Census Bureau data (Black et al. 2000; Gates and
Ost 2004; Gates and Cooke 2010; Baumle 2013;
Kastanis and Wilson 2013). Unfortunately, the
Census Bureau data do not provide a very accurate
way to identify married same-sex couples (O’'Connell
and Feliz 2011; Gates and Steinberger 2009; Cohn
2014). Comparisons of demographic and geographic
characteristics among those in married and
unmarried same-sex couples along with lesbian, gay,
or bisexual (LGB) individuals who do not have a
spouse or cohabiting partner are relatively rare.

The addition of a sexual orientation identity measure
to the 2013 National Health Interview Survey
(NHIS) offers a new data source to consider
characteristics of families and explore differences
among those led by same-sex and different-sex
married and unmarried couples and LGB individuals
who are not married or cohabiting. These analyses
consider differences and similarities across these
groups with regard to demographic characteristics
including gender, age, race/ethnicity, educational

Data and methodology

Table 1 presents details of the NHIS data used in
these analyses. It is a publically-funded survey
conducted by the National Center for Health
Statistics (NCHS). The survey samples families in
the US and collects information on all members of
those families, including their relationship to a
reference person identified in each family. It is this
information that allows for identification of families
led by married and unmarried same-sex or different-
sex couples. An adult-only sample (drawn from the
family respondents) includes a question that allows
respondents to describe their sexual orientation
identity.

Analyses include descriptions of  family
characteristics (e.g., region of residence, child-
rearing) and characteristics of individual adults (e.g.,
age, race/ethnicity, educational attainment, sexual
orientation identity).  Estimates use weighting
procedures provided by the NHIS that allow for
population estimates and interpretation of findings
to be considered representative of families and the
adult population (aged 18 and older) in the US.

attainment, geographic location, and child-rearing. In charts and figures that compare estimates @
between same-sex and different-sex couples or LGB %
and non-LGB adults, differences that are statistically <
significant are shown in boldface while differences -
that are not statistically different are shown in O
italics. =
-
S
Table 1. Survey characteristics.
F)
O
Sexual —
orientation 'US
. Sample identity Total LGB and couple* =z
Survey Survey sponsor Data collection mode characteristics question (asked | sample size sample sizes D
of adult e
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The NHIS includes =7
. three samples: Which of the
Computer-Assisted o Representative following best . (<_E)
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home. Respondents in the US yourself? Families: Bisexual: 233 E
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Marriage and cohabitation

The NHIS data allow for identification of the gender
composition of couples among those who say that
they are legally married or in a cohabiting
partnership.

An estimated 4 in 10 LGB adults (40%) reported
either being married or in a cohabiting relationship
with a partner (see Figure 1) compared to 6 in 10
non-LGB adults (60%). However, coupling patterns
differed by sexual orientation and gender.

Figure 1. Percent of adults who are married
or in a cohabiting partnership, by
sex and sexual orientation identity.

60% 63%

0

Non-LGB

58%

Lesbian/gay
Bisexual
Non-LGB
Bisexual
Non-LGB
Bisexual

All Women

Men

Among women, more than half who identified as
lesbian (51%) were married or in a cohabiting
partnership compared to 57% of non-LGB women, a
difference that was not statistically significant.
Among bisexual women, the comparable figure was
32%. Just over a third of gay and bisexual men (35%
and 34%, respectively) were coupled compared to
63% of non-LGB men.

Just over half of the families in the US (52%) were
led by a co-residential married or unmarried couple.
Of families led by a couple, approximately 1.1% of
the couples were same-sex (see Figure 2). This
implies that there are approximately 64.6 million
families in the United States and more than 690,000
same-sex couple families. Figures from Census 2010
showed approximately 650,000 same-sex couples in

35% 35% 34%

the United States at that time (Gates and Cooke
2011).

Of the estimated 690,000 same-sex couples in the
United States, approximately 18%, or more than
124,000 same-sex couples, reported that they were
married. It is important to note that the NHIS data
collection occurred throughout 2013 and in June of
that year, the US Supreme Court issued it’s ruling in
United States v. Windsor which effectively provided
for federal recognition of the marriages of same-sex
couples. It is possible that the prospect of federal
recognition and the many benefits and protections
that accompany that recognition could have
prompted many more same-sex couples to marry in
the latter part of the year.

Figure 2. Couples in the 2013 NHIS, by
gender and relationship status.

Same-sex
married
0.2%
Different-

o Samgex
unmarried
unma&iied

11.0%

Different-
sex married
87.9%

Among respondents who were surveyed prior to the
Windsor decision (from January through June,
2013), approximately 17% of same-sex couples
indicated that they were married. Among
respondents who were surveyed in the second half of
the year (July through December, 2013), after the
Supreme Court ruling, the estimate was 19% of
same-sex couples who were married. While the
difference in these estimates was not statistically
significant, it is notable that the proportion of
married couples among different-sex couples (94%)
did not vary at all in the two halves of the year.
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If the estimate from the latter half of the year
represents a more accurate assessment of the
portion of same-sex couples who are legally married,
then the figure may be closer to 130,000. These
estimates would also imply that approximately one
in ten (approximately 13,000) married same-sex
couples may have gotten married after the Windsor
decision.

Region of residence

Comparing individuals in same-sex couples to
different-sex couples, the analyses suggest
differences in the geographic distribution across
regions in the US (see Figure 3). A higher
proportion of same-sex couples lived in the West
when compared to different-sex couples (32% v.
23%, respectively) while a lower portion lived in the
Midwest (12% v. 23%, respectively).

Figure 3. Region of residence, by
relationship status and sexual
orientation.

x x x x x x m om
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Differences in this pattern when comparing same-
sex and different-sex married and unmarried
couples to each other highlight the likely impact of
regional variation in laws regarding availability and
recognition of marriages for same-sex couples. In

2013, the Northeast was the region of the country
where marriage for same-sex couples was the most
widely available for the longest period of time. Not
surprisingly, married same-sex couples were much
more likely than their different-sex counterparts to
live in this region (39% v. 17%, respectively). The
South represents the region where residents were
least likely to live in a state where marriages of
same-sex couples were legal. Only 12% of married
same-sex couples lived in the South compared to
38% of their different-sex counterparts.

Like same-sex couples more generally, unmarried
same-sex couples were more likely than their
unmarried different-sex couple counterparts to live
in the West and less likely to live in the Midwest.
Among those not in a couple, LGB individuals were
less likely than their non-LGB counterparts to live in
the Midwest (15% v. 22%).

Age, race/ethnicity, and educational

attainment

Among those in couples, individuals in same-sex
couples were, on average, more than five years
younger than those in different-sex couples (see
Table 1). However, the difference in average age
between individuals in married same-sex and
different-sex couples was not statistically significant.
Among unmarried couples, those in different-sex
couples were nearly five years younger than those in
same-sex couples. Among those who were not in a
couple, LGB individuals were, on average, more than
seven years younger than non-LGB individuals.

The analyses do not show significant differences in
the portion of those in same-sex and different-sex
married couples who were non-white nor were there
significant differences in that characteristic between
LGB and non-LGB individuals who were not in a
couple. However, among unmarried couples, those
in different-sex couples were more likely than their
same-sex counterparts to be non-white (37% v. 24%,
respectively).

Same-sex couples were more likely to be inter-
racial/ethnic than their different-sex counterparts.
Among all couples, same-sex couples were twice as
likely as their different-sex counterparts to be inter-
racial/ethnic (19% v. 9%, respectively). When
couples were separated by marital status, the
differences in the proportion who were inter-
racial/ethnic were not statistically significant for
either married or unmarried couples.
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Table 1. Age, race/ethnicity, educational attainment, by couple type and relationship status.

Age Non-white Inter-racial/ethnic College (age 25+)
Same-sex Different- Same-sex Different- Same-sex Different- Same-sex Different-
sex sex sex sex
All couples 43.9 49.0 24% 29% 19% 9% 49% 34%
Married 46.5 50.5 23% 28% 13% 8% 66% 36%
Unmarried 43.3 37.2 24% 37% 21% 16% 45% 22%
LGB non-LGB LGB non-LGB LGB non-LGB LGB non-LGB
Not in a couple 37.1 443 35% 38% N/A N/A 40% 26%

Those in same-sex couples and LGB individuals who
were not in a couple and were aged 25 and older
were more likely than those in different-sex couples
and non-LGB individuals, respectively, to have a
college degree. This is particularly true among
married individuals. Two-thirds of individuals aged
25 and older who were part of a married same-sex
couple (66%) had a college degree compared to just
over one-third of those in married different-sex
couples (36%). Among those not in a couple who
were aged 25 and older, 40% of LGB individuals had
a college degree compared to 26% of their non-LGB
counterparts.

Raising children

An estimated 19% of same-sex couples observed in
the NHIS data were raising children under the age of
18 in the home (see Figure 4)!, lower than the 42% of
different-sex couples who were raising children. The
portion of LGB individuals who were not in a couple
and reported raising children was also 19%. Among
same-sex couples, similar portions of married and
unmarried couples were raising children (18% and
19%, respectively).

Assuming the NHIS estimate of 690,000 same-sex
couples, these figures imply that approximately
131,000 same-sex couples are raising children in the
US. Among same-sex couples with children, there
was an average of 1.5 children in the home,
suggesting that nearly 200,000 children under the
age of 18 are being raised by same-sex couples. Of
these children, approximately 30,000 have married
parents while 170,000 have unmarried parents.

! Analyses of the 2011 American Community Survey found
the same estimate for child-rearing among same-sex
couples (Gates 2013).

An estimate for the number of LGB individuals who
were not in a couple and raising children depends on
what figure is used to estimate the overall proportion
of LGB adults in the population. The estimate of
LGB-identity among adults in the NHIS was 2.2%,
which implies approximately 5.2 million LGB
individuals (Gates 2014). If, consistent with the
NHIS findings, 60% of these LGB individuals are not
married or partnered, then the analyses would

suggest that nearly 600,000 LGB adults who are not @
in a couple are raising more than 1.1 million children S
(on average, this group reported 1.9 children in the O
home). <
(V.

Figure 4. % Raising children under the age of 8
18, by relationship status and LGB- 5
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Data from the Gallup Daily Tracking survey suggest
that nearly 4% of adults identify as LGBT, implying
that there are an estimated 9.5 million LGBT adults
in the US (Gates 2014). Like the NHIS data, the
Gallup data also show that about 60% of LGBT
identified adults are not part of a married or
unmarried couple.2 If the NHIS figures regarding
relationship status and child-rearing are applied to
the Gallup estimate, it would mean that more than a
million LGBT adults who are not in a couple are
raising approximately 2 million children.

These calculations suggest that the estimated
number of adults in the US who are raising children
under age 18 and are either in a married or
unmarried same-sex couple or are LGB-identified
and not in a couple is between 862,000 and 1.26
million. The estimates for the number of children
being raised either by a same-sex couple or a non-
coupled LGB parent are between 1.3 and 2.2 million.

Among all LGB-identified adults, regardless of
relationship status, NHIS analyses suggest that an
estimated 23% were raising children under age 18
(20% among lesbians and gay men and 31% among
bisexual men and women). Applying that figure to
the NHIS and Gallup estimates of the size of the LGB
and LGBT populations, respectively, implies that
between 1.2 and 2.2 million LGBT adults in the US
are raising from 2.0 to 3.7 million children.3

Discussion

The 2013 NHIS data provide a rare opportunity to
consider relationship and family status along with
sexual orientation identity within the framework of a
population-based survey. Many of the findings in

2 Author analyses of Gallup Daily Tracking Survey data,
Jan-Jun 2014.

3 Unfortunately, neither the NHIS nor Gallup data allow
for a separate assessment of parenting among the
transgender population.

these analyses are consistent with other research.
These similarities include estimates of the number of
same-sex couples, the proportion of those couples
who are raising children, and demographic patterns
with regard to age, race/ethnicity, inter-racial and
ethnic coupling, and educational attainment.

Because of challenges associated with the
measurement of same-sex couples in US Census
Bureau data, estimates of the number of married
same-sex couples in the US or their geographic
distribution are difficult to obtain. Such estimates
are further complicated by a legal landscape where
the availability of marriage for same-sex couples
across states is changing rapidly, as well as likely
rapid changes in the number and location of married
same-sex couples.

The NHIS data confirm that married same-sex
couples live throughout the country, including in
many states where their marriages may not be
recognized. More than one in ten (12%) reported
living in the South, where only Maryland and
Washington, DC recognized their marriages.

The estimate of approximately 124,000 married
same-sex couples (or the 130,000 estimate derived
by using only data from the second half of 2013)
offers evidence of substantial change in the last few
years.

As of 2010, Badgett and Herman (2011) estimated
that about 50,000 same-sex couples had married in
the US. A survey conducted in that same year by the
Williams Institute suggested that the total number of
married same-sex couples in that year (including
couples married outside of the US) may have been as
high as 80,000. Even under an assumption using
the conservative estimate of 124,000 marriages,
these figures suggest that the population of married
same-sex couples in the US has grown by more than
50% in only three years.
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Abstract Using data from a US national probability sample
of self-identified lesbian, gay, and bisexual adults (N=662),
this article reports population parameter estimates for a
variety of demographic, psychological, and social variables.
Special emphasis is given to information with relevance to
public policy and law. Compared with the US adult
population, respondents were younger, more highly educated,
and less likely to be non-Hispanic White, but differences
were observed between gender and sexual orientation groups
on all of these variables. Overall, respondents tended to be
politically liberal, not highly religious, and supportive of
marriage equality for same-sex couples. Women were more
likely than men to be in a committed relationship. Virtually
all coupled gay men and lesbians had a same-sex partner,
whereas the vast majority of coupled bisexuals were in a
heterosexual relationship. Compared with bisexuals, gay men
and lesbians reported stronger commitment to a sexual-
minority identity, greater community identification and
involvement, and more extensive disclosure of their sexual
orientation to others. Most respondents reported experiencing
little or no choice about their sexual orientation. The
importance of distinguishing among lesbians, gay men,
bisexual women, and bisexual men in behavioral and social
research is discussed.
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“Empirical studies using nonrepresentative samples of
gay men and lesbians show that the vast majority of
participants have been involved in a committed
relationship at some point in their lives [and] that
large proportions are currently involved in such a
relationship....” (American Psychological Association
2007, pp. 14-15)

“..[D]ata are not available to indicate the exact
number of lesbian and gay parents in the United
States....” (American Psychological Association 2007,
p. 25)

“Most or many gay men and lesbians experience little
or no choice about their sexual orientation.” (American
Psychological Association 2003, p. 8)

These three passages, all excerpted from amicus briefs
submitted jointly by the American Psychological Associa-
tion (APA) and other professional organizations in court
cases involving gay rights, illustrate some of the ways in
which descriptive data about the lesbian, gay, and bisexual
population are relevant to policy debates. In each instance,
the APA and its co-amici summarized current knowledge
about an aspect of the US gay, lesbian, and bisexual
population that was relevant to a question being considered
by the court—respectively, how many gay men and
lesbians are involved in a committed relationship, how
many are parents, and how many experience their sexual
orientation as a choice. Yet, in each instance, the briefs
could not provide definitive population estimates because
relevant data were not available from nationally represen-
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tative samples of self-identified gay, lesbian, and bisexual
adults.

The need for data describing the gay, lesbian, and
bisexual population is not limited to legal proceedings. As
Black et al. (2000) have noted, such data are relevant to a
wide variety of policy debates in the USA, including those
about initiatives designed to prohibit discrimination based
on sexual orientation, public policy concerning the provi-
sion of benefits to same-sex couples, military policy
concerning service by openly gay personnel, and lesbian
and gay parental rights. They observed that “informed
policy analysis about these issues requires accurate demo-
graphic information about the lesbian and gay population”
(Black et al. 2000, p. 139).

Population data describing lesbians, gay men, and bisex-
uals also have important scientific implications insofar as they
can inform researchers who study the gay, lesbian, and
bisexual population. Examination of demographic, social, and
psychological patterns in the population, for example, can
highlight gaps in current scientific knowledge and suggest
hypotheses for empirical testing. Reliable estimates of the
extent to which various characteristics and experiences are
present in the sexual-minority population can also assist
researchers in interpreting data from nonprobability samples
and assessing their likely generalizability.

To date, however, most social science knowledge about
people who identify as gay, lesbian, or bisexual has been
based on data from nonprobability samples. These samples
have been recruited through such venues as clubs, cafes,
and commercial establishments catering to gay men,
lesbians, and bisexuals; neighborhood and community
events; community-based organizations; local and national
publications; e-mail lists and web-based communities; and
friendship networks (e.g., Bell and Weinberg 1978; Bradford
et al. 1994; Herek et al. 1999; Martin and Dean 1990;
Riggle et al. 2005; Rothblum et al. 2004; Rothblum and
Factor 2001). Researchers have also used public records to
recruit specific groups, such as same-sex couples who have
married or legally registered their partnership in states
where they are allowed to do so (Balsam et al. 2008;
Rothblum et al. 2008). Although the data collected from
such samples are sources of important information, the
extent to which their participants represent the larger
population is unknown (Harry 1986; Meyer and Colten
1999; Sell and Petrulio 1996).

It has often been assumed that traditional probability
sampling methods—which permit assessment of sampling
error and whose results can be generalized beyond a
specific sample—are not feasible with lesbians, gay men,
and bisexuals because nonheterosexuals constitute only a
small proportion of the population and because sexual
stigma deters some individuals from disclosing their
homosexual or bisexual orientation to researchers. Con-

cerns about the limitations of findings from convenience
samples, however, have fostered the development of
innovative strategies for obtaining probability samples of
gay, lesbian, and bisexual people (Cochran and Mays 2006;
Meyer and Wilson 2009). For example, researchers have
used various methods to identify nonheterosexuals in large
national probability samples (Badgett 1995; Cochran and
Mays 2006; Edelman 1993; Harry 1990; Laumann et al.
1994) and have applied probability sampling methods to
specific settings or venues where sexual-minority individ-
uals are known to be concentrated (Blair 1999; Diaz et al.
2004; Diaz et al. 1996; Stall and Wiley 1988).

When examining this body of research, it is important to
note that sexual orientation is a multifaceted construct that
encompasses sexual attraction, sexual behavior, personal
identity, romantic relationships, and community membership
(Herek 2000; Sell 2007). Most social and behavioral research
has operationally defined sexual orientation in terms of
attraction, behavior, or identity, or some combination of
these constructs. Which of these definitions is most
appropriate for a particular study depends on the research
goals (Sell and Silenzio 2006). For example, studies of
sexually transmitted diseases among men who have sex with
men might optimally focus on sexual behavior, whereas
research on experiences stemming from one’s status as an
openly gay, lesbian, or bisexual individual would, ideally,
operationalize sexual orientation in terms of identity.

However, even in studies for which sexual orientation
identity is the relevant variable, researchers employing
existing data sets based on large probability samples have
often had to operationalize sexual orientation in terms of
sexual behavior simply because most surveys have not
collected data about identity. In many studies of economic
discrimination that use national survey data sets, for
example, the results have been characterized in terms of
disparities between heterosexual workers and their gay or
lesbian counterparts (e.g., Badgett 1995; Berg and Lien
2002; Blandford 2003). Although the terms “heterosexual,”
“gay,” and “lesbian” suggest a focus on identity, limitations
of the available data dictated that the operational definitions
of sexual orientation be based on self-reported sexual
behavior, from which the researchers inferred respondents’
sexual orientation identity.

Although unavoidable, such use of sexual behavior as a
proxy for identity and community membership is limiting
for several reasons (see Herek et al. 2007). For example, it
inevitably excludes gay, lesbian, and bisexual individuals
who were not sexually active during the specified time
period (e.g., Carpenter 2005). Moreover, the population of
individuals who have experienced same-sex attractions or
engaged in same-sex sexual behavior includes many people
who do not identify as lesbian, gay, or bisexual (e.g.,
Cochran and Mays 2006; Laumann et al. 1994). Insofar as
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much of the stigma directed at gay, lesbian, and bisexual
people finds behavioral expression when others become
aware of their sexual orientation identity (e.g., Herek
2009b), the experiences of self-identified gay, lesbian, and
bisexual people are likely to differ in important respects
from, say, self-identified heterosexuals with incidental
same-sex attractions or sexual behavior.

Some studies with probability samples have operation-
alized sexual orientation in terms of identity, but they have
been limited by small sample sizes." For example, the
National Health and Social Life Survey collected data about
respondents’ sexual behavior, attractions, and sexual orien-
tation identity. However, the sample ultimately included
only 24 women who identified as lesbian or bisexual and
only 39 men who identified as gay or bisexual (Laumann
et al. 1994). Similarly, the National Survey of Midlife
Development in the United States asked respondents to
label their sexual orientation as heterosexual, homosexual,
or bisexual. Of the approximately 3,000 respondents in this
national probability sample, only 41 identified as homo-
sexual and only 32 as bisexual (Mays and Cochran 2001).
Such small numbers clearly preclude extensive analysis of
self-identified lesbians, gay men, and bisexuals.

Other studies using probability samples have obtained
larger numbers of self-identified lesbian, gay, and bisexual
respondents, but the samples have been restricted to
specific US states (Carpenter 2005) or cities (Blair 1999;
Sell et al. 2007) or to gay neighborhoods or venues in
specific cities (Diaz et al. 1996; Stall and Wiley 1988).
These studies have yielded invaluable data, but their
findings may not be generalizable beyond those settings.

Another important limitation is that the data from
probability samples have generally not permitted separate
analyses of self-identified lesbians, gay men, bisexual
women, and bisexual men. As noted previously, some studies
that directly assessed sexual orientation identity have yielded
samples that were simply too small to permit separate
analyses of subgroups (e.g., Laumann et al. 1994; Mays and
Cochran 2001). In other studies, the sexual orientation
question was not framed in a manner that permitted
differentiation between bisexual and homosexual respond-
ents. For example, exit polls conducted in conjunction with
national elections have asked respondents to indicate

! The problem of small sample size is not restricted to studies that
have focused on sexual orientation identity. For example, an analysis
of data from male respondents in the third National Health and
Nutrition Examination Survey Studies (N=3,648) yielded a weighted
total of 79 men who reported any same-sex sexual behavior during
their lifetime (Cochran and Mays 2000). A 1985 ABC News—
Washington Post poll recruited a national probability sample of men
and included a question about sexual attraction. Of the 663
respondents, 16 reported that they were attracted to members of their
same sex and another five volunteered that they were attracted to both
men and women (Harry 1990).

@ Springer

whether they are gay, lesbian, or bisexual without differen-
tiating among these groups (Edelman 1993; Hertzog 1996).

Yet, empirical research with nonprobability samples
suggests that important differences may exist among
sexual-minority subgroups. For example, lesbians may
differ from gay men in their likelihood of being involved
in an intimate relationship (Peplau and Fingerhut 2007),
bisexuals may differ from lesbians and gay men in the
extent to which they are open about their sexual orientation
and feel connected to a sexual-minority community
(Balsam and Mohr 2007), and lesbians and bisexual women
may differ from gay and bisexual men in the extent to
which they manifest self-directed stigma (Balsam and Mohr
2007; Herek et al. 2009). Whether or not these findings can
be generalized beyond the specific samples in which they
were initially observed is as yet unknown, but they
highlight the value of collecting data from probability
samples that are sufficiently large to permit comparisons
among gender and sexual orientation subgroups.

This article uses data from a national probability sample
of self-identified gay, lesbian, and bisexual adults to
estimate population parameters on a variety of demograph-
ic, psychological, and social variables. Recognizing that
sexual orientation subgroups may differ, we also compare
and contrast gay men, lesbians, bisexual men, and bisexual
women on each variable. Rather than testing specific
hypotheses, our central goal is to report basic descriptive
data about self-identified gay, lesbian, and bisexual adults.
Although an overwhelming number of questions about
potentially interesting and important characteristics of the
sexual-minority population could be generated, practical
considerations limited the number of variables that could be
assessed. Guided mainly by our review of policy studies
and amicus briefs from scientific and professional organ-
izations that have addressed topics for which data about the
US population of self-identified gay, lesbian, and bisexual
adults would be relevant (e.g., American Psychological
Association 1986, 2003, 2007; Belkin 2008; Black et al.
2000; Egan and Sherrill 2005; Herek 2006; Schaffner and
Senic 2006), we focused on variables in four categories.

First, we examined the basic demographic characteristics
of this population, including age, educational background,
and race and ethnicity. We also examined key variables
identified by Black et al. (2000) as warranting description,
including geographical distribution, household structure,
and military veteran status.

Second, consistent with the present study’s focus on
adults who identify as gay, lesbian, or bisexual, we report
descriptive data about key aspects of sexual orientation
identity. These include the extent to which respondents
used various identity labels in describing themselves; felt
committed to their sexual orientation identity; had disclosed
their sexual orientation to others; and were involved with
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the gay, lesbian, and bisexual community. We also assessed
the extent to which respondents perceived they had chosen
their sexual orientation, an issue that has often been raised
in policy debates and in legal discussions of gay, lesbian,
and bisexual rights (see, for example, the 2003 APA amicus
brief quoted at the beginning of this article; see also
Herman 1997).

Third, recognizing the importance of religious and political
institutions in shaping contemporary policy and public
opinion affecting gay, lesbian, and bisexual people, we
assessed several aspects of respondents’ religious and political
involvement. Although it is widely recognized that the
condemnation of homosexuality that characterizes many
religious denominations often creates conflicts and challenges
for gay, lesbian, and bisexual people, there has been relatively
little examination of the role that religion plays in the lives of
sexual-minority individuals (Rodriguez and Ouellette 2000).
We obtained descriptive data concerning respondents’
affiliation with a religious denomination, their participation
in religious services, and the importance of religion in their
daily lives. In the realm of political involvement, national
exit poll data have suggested that lesbian, gay, and bisexual
voters tend to be liberal and identify with the Democratic
Party (e.g., Edelman 1993; Hertzog 1996). We assessed the
extent to which these attributes characterize the larger
lesbian, gay, and bisexual population.

Finally, relevant to ongoing national debates about
marriage equality and lesbian and gay parenting (e.g.,
Herek 2006), we collected data concerning respondents’
current relationship and parental status, as well as their
future aspirations related to marrying. We also asked
respondents about their general attitudes toward civil
unions and marriage rights for same-sex couples.”

Method

The study employed a probability sample of English-
speaking, self-identified lesbian, gay, and bisexual adults
residing in the USA. The sample was drawn from the
Knowledge Networks (KN) panel, a large (approximately
40,000 households at the time of data collection) probability
sample of English-speaking US residents who were recruited
through random digit dialing (RDD) methods. Upon initially
joining the KN panel, respondents agreed to participate
regularly in on-line surveys and were provided with free
Internet access and equipment if they did not already have it.
Thus, in contrast to Internet studies with volunteer samples
recruited via the Web, the KN panel includes individuals who
would not otherwise have Internet access because of their

2 Data about hate crime victimization and related experiences among
members of this sample are reported elsewhere (Herek 2009a).

financial or social situation. Reflecting this fact, KN samples
more closely match the US population than do other Internet
samples. Indeed, they are demographically similar to the RDD
samples used in traditional telephone surveys (Chang and
Krosnick 2009; see also Berrens et al. 2003) and have been
used extensively in academic research (for examples, see
Knowledge Networks 2009).

Sample and Procedure

All KN panel members routinely answer a battery of
background questions, including one about their sexual
orientation (“Are you yourself gay, lesbian, or bisexual?”).
A probability sample of 902 English-speaking adults
(>18 years of age) was drawn from the subset of all panel
members who had previously responded affirmatively to
this question. Following standard KN procedures, they each
received an e-mail invitation to complete the survey at their
convenience. A follow-up e-mail was sent to nonresponders
after approximately 1 week. Neither invitation mentioned
sexual orientation. As with all KN surveys, panel members
were free to decline to participate.

A total of 775 individuals (86%) accessed the question-
naire between September 13 and October 7, 2005. In response
to an initial screening question (described subsequently), six
respondents declined to state their sexual orientation, and 50
indicated they were heterosexual.® They were thanked for
their assistance, and their survey was terminated. This

? We hypothesized that these individuals were heterosexual respond-
ents who had incorrectly characterized their sexual orientation on the
original screening questionnaire (e.g., due to misunderstanding the
question). However, we also recognized that some may have been gay,
lesbian, or bisexual but reluctant to disclose this fact in the current
questionnaire (e.g., out of concern that their responses might be seen
by a household member who was unaware of their sexual orientation).
We compared the personal characteristics of these respondents with
those of the self-identified sexual-minority adults in the current
sample. On most variables (including marital status, race and ethnicity,
current employment status, residence in a metropolitan area, presence
of children under 18 in their household, Internet access independent of
KN, political party affiliation, and self-described political ideology),
the 50 respondents who reported they were heterosexual differed from
the self-identified sexual-minority sample. Although we cannot draw
definitive conclusions, these patterns are consistent with the hypoth-
esis that most of the 50 respondents were indeed heterosexual.
Moreover, insofar as educational level is correlated with general
questionnaire response validity (e.g., Krosnick 1991), the fact that
these respondents had less formal education than others (42% had not
attended college) is consistent with the hypothesis that many of them
had misunderstood the original KN screening question. These
analyses suggest that simply asking respondents whether they are
“gay, lesbian, or bisexual”—with response options of “yes” and
“no”—may not be an optimal strategy for ascertaining sexual
orientation identity in national probability samples. The question on
the current survey, which presented the different sexual orientations
along a continuum and included the familiar term “straight” as a
synonym for “heterosexual,” may have been easier to comprehend and
answer accurately.
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screening process left 719 self-identified lesbian, gay, and
bisexual respondents who completed the questionnaire.
Within that group, 56 households were represented by
multiple respondents. In these cases, one respondent was
randomly selected from the household for inclusion in the
data set, yielding a final sample of 662. Taking into account
all attrition in the KN panel since the earliest stage of RDD
recruitment, the response rate for the present study was 30%
(American Association for Public Opinion Research 2006
[Formula 3]). This rate is relatively high for contemporary
commercial surveys (Holbrook et al. 2008).

Measures

The variables included in the questionnaire are described
here, and the wording of most questions is reported in the
tables. When appropriate, the question wording was
tailored to respondents’ sexual orientation (bisexual vs
homosexual) and gender.

Basic Demographic Characteristics and Other Background
Variables Information about respondents’ age, race and
ethnicity, residence, location, and household composition
had been routinely collected by Knowledge Networks in
prior questionnaires. The present survey included a ques-
tion asking whether the respondent was currently on active
military duty, a member of the Military Reserves or
National Guard, or a military veteran.

Sexual Orientation Identity As noted previously, all respond-
ents had reported they were gay, lesbian, or bisexual on a
previously administered KN questionnaire. The present survey
began with a screening question that asked respondents
“Which of the following best describes your sexual orienta-
tion?” and provided five options arrayed on a continuum from
homosexual to heterosexual. For male respondents, the options
were (a) gay or homosexual; (b) bisexual, mostly attracted to
men; (c) bisexual, equally attracted to men and women; (d)
bisexual, mostly attracted to women; (e) heterosexual or
straight. For females, the first response option was lesbian,
gay, or homosexual, and options (b) and (d) were trans-
posed. Respondents were asked how often they use various
identity terms to describe themselves (“Gay,” “Lesbian”
[women only], “Bisexual,” “Queer,” “Dyke” [women only],
“Homosexual”). They were then asked to indicate their
preferred term for characterizing their own sexual orientation
(e.g., “Gay,” “Lesbian,” “Bisexual,” “Queer,” “Homosexual”).
This label was subsequently inserted into questions that
referred to the respondent’s sexual orientation or identity. This
individualized item wording is indicated throughout the
present article as /L/G/B/Q/H].

We used two measures to assess the strength of respond-
ents’ commitment to their sexual orientation identity and to
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the larger gay, lesbian, and bisexual community. First, three
items assessing commitment to a sexual-minority identity
were taken from the Internalized Homophobia Scale, or IHP
(Herek et al. 1998; Herek et al. 2009): (1) “In general, I'm
glad to be [L/G/B/Q/H]”; (2) “If someone offered me the
chance to be completely heterosexual (‘straight’), I would
accept the chance”; and (3) “I wish I weren’t /L/G/B/Q/H].”
Second, two items assessing community identification were
adapted from the Importance to Identity subscale of the
Collective Self-Esteem scale (Herek and Glunt 1995;
Luhtanen and Crocker 1992): (1) “My membership in the
[L/G/B/Q/H] community is an important reflection of who I
am” and (2) “Overall, my membership in the /L/G/B/O/H]
community has very little to do with how I feel about
myself.” All of these items were presented with 5-point
Likert-type response formats ranging from “strongly agree”
to “strongly disagree,” with each respondent’s preferred
identity label substituted for /L/G/B/QO/H].

Perceived choice about one’s sexual orientation was
assessed with the question, “How much choice do you feel
you had about being /L/G/B/Q/H]?” The response options
were “no choice at all,” “a small amount of choice,” “a fair
amount of choice,” and “a great deal of choice.”

Respondents were asked their age when they first knew
about their sexual orientation (“How old were you when you
first knew or decided you were [gay/lesbian/bisexual]?”’) and
when they first disclosed it to another person (“How old were
you the first time you told someone else that you are [gay/
lesbian/bisexual]?”). They were subsequently asked whether
their mother or father knew about their sexual orientation and,
if applicable, how many of their sisters and brothers knew
about it. In addition, using a scale that ranged from 0 (not at
all out to any of them) to 7 (completely out to all of them),
respondents reported the extent to which they were “out of
the closet (openly /L/G/B/Q/H])” to six additional groups:
(1) “other relatives—not your immediate family,” (2) “your
current heterosexual (‘straight’) friends,” (3) “your casual
acquaintances who are heterosexual (‘straight’),” (4) “het-
erosexual (‘straight’) friends whom you knew before you
came out,” (5) “your boss and other supervisors at work,”
and (6) “the people you work with on a daily basis (other
than your boss or supervisors).” A “doesn’t apply to me”
response option was included for each group.

Community involvement was assessed by asking respon-
dents to “rate how important each of the following activities
is to you these days. By important, we mean that you would
feel differently about life and about yourself if you couldn’t
do this activity.” The list of activities was adapted from a
scale developed by Herek and Glunt (1995) and consisted of
the following: (1) “Knowing what is going on in the local
[L/G/B/Q/H] community,” (2) “Doing volunteer work in
the /L/G/B/Q/H] community,” (3) “Giving money to /L/G/
B/Q/H] organizations,” (4) “Being politically active in the
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[L/G/B/Q/H] community,” and (5) “Reading community
newspapers and magazines for news about the /L/G/B/Q/H]
community.” Each activity was rated on a 4-point scale
(Not at all important, Somewhat important, Fairly impor-
tant, Very important).

Respondents also were asked whether they had ever
engaged in a variety of activities related to lesbian, gay, or
bisexual issues, including public expressions of opinion (“Wore
a button, posted a sign, or displayed a bumper sticker”);
participating in a rally, march, or demonstration; contacting a
government official; and contributing money to a lesbian, gay,
or bisexual organization or cause. For comparison purposes,
this series of questions was followed by a parallel set of items
that asked whether the respondent had participated in the same
activities for “a non-gay issue or cause—that is, something not
related mainly to gay men, lesbians, or bisexuals.”

Political and Religious Involvement Information about
respondents’ political party affiliation and ideology (liberal,
moderate, conservative) had been previously collected by
Knowledge Networks. For the present study, respondents
were asked whether they had voted in the most recent (2004)
presidential election and, if so, for which candidate. They
were also asked for information about their religious
denomination, frequency of attendance at religious services
during the previous 12 months, how much guidance religion
provides in their day-to-day living, and (for respondents who
reported affiliation with a religious denomination and any
attendance at religious services) the extent to which their
congregation includes lesbian, gay, and bisexual members.

Relationships, Marriage, and Family Respondents were
asked their current relationship status, their legal marital
status, and how many children they have (including adopted
children and stepchildren). Respondents currently in a
relationship (including those who were married) were asked
the gender of their partner. Those who were in a relationship
but not married were asked whether they were cohabiting and
the likelihood they would marry their partner if their state
were to allow same-sex marriages (this conditional clause was
omitted for respondents in Massachusetts, the only state
where marrying a same-sex partner was legal at the time of
data collection). Those who were not currently in a
relationship were asked whether they would like to marry
someday. Respondents’ attitudes toward marriage rights
for same-sex couples were assessed with three items. Using a
5-point Likert-type response format ranging from “‘strongly
agree” to “strongly disagree,” they indicated the extent to
which they agreed or disagreed with each of the following
statements: (1) “The law should allow two people of the
same sex to marry each other.” (2) “There is really no need
to legalize same-sex marriage in the United States.” (3) “The
U.S. public isn t ready for a debate about gay marriage.” In

addition, respondents were asked whether they strongly
supported, somewhat supported, somewhat opposed, or
strongly opposed state laws to create civil unions. An
accompanying note explained that “civil unions are not
marriage, but give a same-sex couple some legal protection
in their home state in areas such as inheritance, health
insurance, and hospital visits.”

Data Analysis

Tables 1, 2, 3,4, 5, 6, 7, and 8 report population parameter
estimates with 95% confidence intervals (CIs). The Cls
facilitate comparisons among the four gender and sexual
orientation subgroups and are preferable to p values
because they indicate whether group differences are
statistically significant while also providing additional
information about effect size (Cumming 2008; Wilkinson
and Task Force on Statistical Inference 1999).

As reported subsequently, the four subgroups differed
significantly in age, race, and educational level. We
conducted analyses to assess whether these demographic
patterns might account for the group differences in the
outcome variables reported in Tables 3, 4, 5, 6, 7, and 8. For
each outcome variable, therefore, we conducted two linear
regression analyses (for continuous and ordinal outcome
variables) or two logistic regression analyses (for categorical
outcome variables). In the first equation, sexual orientation
(homosexual vs bisexual), gender, and their multiplicative
interaction term were entered. In the second equation, age,
educational level, and race (dichotomized as Black vs non-
Black) were added as statistical controls. Except where noted
in the subsequent text, inclusion of the control variables did
not alter the patterns of significant differences among
subgroups shown in the tables.

Weighting

The KN panel’s original RDD design yielded a simple
random sample with equal probability of selection for all
US households with a landline telephone. However, the
actual probability of selection for individual respondents
was affected by multiple factors (e.g., differences in
household size, number of telephone lines). Design weights
were assigned to each case to adjust for unequal probability
of selection (e.g., Kish 1965).* Because the use of weighted

“ Design weights were computed to account for (a) variations in the
number of adults and telephone lines in the household; (b) over-
sampling of Blacks and Hispanics, households with prior Internet
access, and, early in the life of the KN panel, residents of California,
New York, Florida, Texas, and Central regional states; (c) under-
sampling of telephone numbers for which matching addresses were
unavailable and of households in areas without MSN-WebTV
coverage; and (d) slight overrepresentation of Chicago and Los
Angeles during KN’s early pilot testing.

@ Springer

Vol. IV, p.17

RA.1472

Document received by the CA 5th District Court of Appeal.



182

Sex Res Soc Policy (2010) 7:176-200

data necessitates special analytic techniques to correct
standard errors (Lee and Forthofer 2006), analyses were
conducted using STATA and SPSS Complex Samples,
which permit such correction.

Results

The sample consisted of 311 women (152 lesbians, 159
bisexuals) and 351 men (241 gay men, 110 bisexuals).
Applying design weights, the weighted sample was 34.8%
gay male, 14.6% lesbian, 26.9% bisexual male, and 23.7%
bisexual female (Table 1).° Unless otherwise indicated, the
weighted data are used hereafter.

Representativeness Check

One challenge associated with evaluating the representa-
tiveness of a lesbian, gay, and bisexual probability
sample is the general lack of comparison data from the
population of self-identified sexual minorities. Even
though the US Census does not collect information about
individuals’ sexual orientation, however, Census data are
available for a subset of the sexual-minority population,
namely, adults who report they are members of a cohab-
iting same-sex couple. Taking advantage of the fact that
such individuals were able to identify themselves in the
2000 Census, we assessed the present sample’s represen-
tativeness by comparing its members who were cohabiting
with a same-sex partner to their counterparts in the Census
data.

These comparisons are shown in Table 2, with the
2000 Census data corrected for misclassifications of
some heterosexual couples due to miscodings of the
partners’ gender (Black et al. 2007).® Except for mean
age, the two groups do not differ significantly, as
indicated by the overlapping 95% CIs. These findings
are consistent with the conclusion that, apart from being
slightly older, the current sample was generally repre-
sentative of self-identified lesbian, gay, and bisexual
adults in the USA.

> Among bisexuals, 27% (40 men, 33 women) reported they were
mainly attracted to people of their same sex, 39% (34 men, 71
women) were mainly attracted to the other sex, and 34% (36 men,
55 women) were attracted equally to both sexes. Because of the
large margin of error associated with groups of such small size,
these three categories were combined for the analyses presented
subsequently.

® We are grateful to Dr. Gary Gates (UCLA Williams Institute) for his
kind assistance in this regard.

@ Springer

Age, Race, Ethnicity, and Education

As shown in Table 1, the mean age of respondents was 39,”
approximately two thirds were non-Hispanic White, and
roughly one third had earned a college degree. Significant
differences were observed in these variables among the
sexual orientation and gender groups. Gay men (M=
45 years) were significantly older than all other groups,
and lesbians (M=40 years) were significantly older than
bisexual women (M=32 years). Only 43% of bisexual men
were non-Hispanic White, compared with more than 70%
of other respondents (21% of bisexual men were Hispanic
and 29% were non-Hispanic Black). More homosexuals
than bisexuals had earned a bachelor’s degree: 46% of gay
men and 41% of lesbians reported having a degree,
compared with only 16% of bisexual men and 28% of
bisexual women.

According to Census data from approximately the same
time period, the mean age of US adults (18 and older) was
45, about 75% were non-Hispanic White, and 24% had
earned a college degree.® Thus, the present sample was
younger than the US adult population, was less likely to be
non-Hispanic White, and had a higher level of formal
education. However, these patterns were not uniform across
subgroups within the sample. Gay men’s mean age was not
significantly different from that of US adult men, whereas
the other sexual orientation groups were significantly
younger. Patterns of race and ethnicity among gay men
and lesbians did not differ from the US population, but
bisexual men were less likely to be non-Hispanic White,
and bisexual women were less likely to be Hispanic or non-
Hispanic Black.” Finally, whereas gay men and lesbians
were significantly more likely than the US adult population
to have earned a college degree, bisexual men and women
did not differ significantly from the population in this
regard.

7 Approximately one third of the respondents (34%) were under 30,
33% were 30—44 years old, and 33% were 45 or older. Gay men were
underrepresented in the 18-29 age category, compared with bisexual
men and women; bisexual men were underrepresented in the 3044
category, compared with gay men and lesbians; and bisexual women
were underrepresented in the 45 and older category, compared with
gay men and lesbians. However, because of the small number of
respondents in some subcategories, these comparisons across sexual
orientation subgroups must be considered tentative.

8 Comparisons were made with data from the US Census Bureau’s
American Community Surveys 2000-2003, using the UC Berkeley
SDA interface (http://sda.berkeley.edu/archive.htm).

° These patterns describe respondents who identified with a single
racial or ethnic group. Our data do not permit intensive analyses of
respondents reporting mixed race ancestry.
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Table 1 Demographic characteristics of sample

Variable Gay men Lesbians Bisexual men Bisexual women Total

Unweighted N 241 152 110 159 662

Weighted % 348 14.6 26.9 23.7 100
CI 28.9-41.2 11.7-18.2 19.1-36.4 18.8-29.3

Age
Range 23-89 18-79 18-40 18-76 18-89
Mean 453 a 40.1 b 36.6 bc 31.8 ¢ 39.0
CI 43.0-47.5 37.7-42.6 32.0-41.1 29.3-34.3 37.1-40.9

Race/Ethnicity
Non-Hispanic White 70.5% ab 74.4% a 43.0% b 77.5% a 65.4%
CI 59.6-79.5 62.6-83.5 25.8-62.1 65.9-86.0 56.5-73.2
Non-Hispanic Black 14.0% 12.8% 28.6% 52% 15.6%
CI 7.6-24.3 6.1-24.9 10.9-56.8 2.4-10.9 9.1-25.5
Hispanic 11.3% 10.5% 20.6% 6.2% 12.5%
CI 6.1-20.0 5.0-20.6 7.2-46.6 2.7-13.6 7.4-20.2
Other, mixed race 4.2% 2.3% 7.8% 11.1% 6.5%
CI 1.0-16.1 0.8-6.6 3.2-17.7 4.8-23.5 3.8-11.0

Education (highest level)

Less than high school 5.6% 7.8% 8.0% 8.9% 7.3%
CI 2.2-13.5 3.1-18.4 3.1-194 3.6-20.2 4.6-11.6
High school diploma 19.5% 17.5% 47.2% 26.8% 28.4%
CI 12.6-29.1 9.8-29.3 27.1-68.3 16.5-40.4 20.7-37.6
Some college (<4 years) 28.5% 33.8% 28.9% 36.8% 31.4%
CI 21.4-36.9 25.3-43.5 15.1-48.2 27.1-47.8 25.6-37.7
Bachelor’s degree or higher 46.4% a 40.9% ac 15.9% b 27.5% be 32.9%
CI 37.5-55.4 31.9-50.6 9.1-26.1 19.3-37.4 27.5-38.8

Military service

Currently serving or veteran 15.1% a 10.6% a 20.8% a 0.7% b 12.6%
CI 9.8-22.5 5.5-19.4 11.4-34.8 0.1-5.1 9.3-16.8
Never served 84.9% a 89.4% a 79.2% a 99.3% b 87.4%
CI 77.5-90.2 80.6-94.5 65.2-88.6 94.9-99.9 83.2-90.7

Census region

Northeast 21.9% 17.8% 27.6% 18.5% 22.0%
CI 15.5-30.1 10.7-28.0 12.4-50.5 12.3-27.0 16.3-29.0
South 37.7% 36.2% 40.6% 35.1% 37.7%
CI 29.4-46.8 26.8-46.8 21.3-63.4 23.9-48.2 30.4-45.5
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Table 1 (continued)

Variable Gay men Lesbians Bisexual men Bisexual women Total
Midwest 11.9% 22.9% 17.1% 16.5% 16.0%
CI 7.8-17.8 16.2-31.3 8.8-30.4 11.0-24.1 12.5-20.2
West 28.4% 23.2% 14.7% 29.9% 24.3%
CI 20.4-38.2 16.3-31.9 7.6-26.6 20.7-41.0 19.5-29.9

Type of residence area
Large city 56.1% 40.8% 43.3% 38.0% 46.1%
CI 47.1-64.7 31.1-51.2 24.1-64.7 27.7-49.5 39.0-53.5
Small city 18.1% 27.1% 21.8% 27.0% 22.5%
CI 12.7-25.0 19.0-37.2 9.7-41.9 18.4-37.6 17.4-28.5
Suburban 17.5% 16.7% 22.2% 18.6% 18.9%
CI 11.7-25.2 10.8-25.0 8.5-46.6 9.8-32.4 13.3-26.2
Rural or small town 8.4% 15.4% 12.7% 16.4% 12.5%
CI 4.7-14.7 9.9-23.1 6.7-22.7 10.1-25.7 9.5-16.3

Housing
Homeowner 56.4% a 60.9% a 30.8% b 40.3% ab 46.4%
CI 46.9-65.4 50.2-70.7 18.2-47.0 30.0-51.6 39.5-53.3
Renter 38.9% a 341% a 67.6% b 52.8% ab 49.2%
CI 29.9-48.7 24.5-45.1 51.0-80.8 41.4-64.0 42.0-56.5
Doesn’t pay for housing 4.8% 5.0% 1.6% 6.8% 4.4%
CI 2.3-9.7 2.2-11.1 0.4-5.7 2.4-17.9 2.7-73

Household composition
1 adult (18 years or older) 55.4% a 28.7% b 30.1% ab 21.8% b 36.7%
CI 46.4-64.1 21.0-37.8 17.2-47.1 15.0-30.5 30.743.2
2 adults 323% a 54.0% b 44.6% ab 553%b 44.2%
CI 25.0-40.5 44.0-63.8 24.6-66.6 43.6-66.5 37.0-51.8
3+ Adults 12.3% 17.3% 252% 22.9% 19.0%
CI 7.2-20.3 10.5-27.2 12.4-44.7 13.1-37.0 13.9-25.5
% with any children (<18 years) 4.8% a 16.6% a 25.6% ab 49.3% b 22.7%
CI 2.0-10.9 9.8-26.8 10.0-51.5 38.0-60.8 16.3-30.6

Within rows, values with different lowercase letters differ significantly, as indicated by nonoverlapping confidence intervals
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Table 2 Demographic characteristics of cohabiting same-sex couples:
2000 US Census data and current sample

Variable US Census Current sample

Gender (% female) 49.3% (48.8-49.9) 48% (39.1-56.9)

Race/ethnicity
(% non-Hispanic
White)

77.4% (77.0-77.9)  74.1% (63.7-82.4)

Mean age (years) 40.1 (40.0-40.3) 43.8 (41.7-45.9)

Education (% with
college degree or
higher)

41.9% (41.3-42.4) 48% (39.2-56.9)

Employment status
(% employed)

79.2% (78.7-79.6) 79.2% (70.7-85.7)

Housing (%
homeowner)

61.8% (61.2-62.3) 69.1% (59.5-77.2)

Military service
(% veteran)

12.0% (11.7-12.4) 11.8% (6.9-19.4)

Table displays population parameter estimates and 95% confidence
intervals (Cls) for same-sex cohabiting couples in 2000 US Census
and current sample. Census data are drawn from a combined sample
of the 1% and 5% Public Use Micro Samples of the 2000 US Census
by G. Gates (May 3, 2007, personal communication), based on Black
et al. (2003)

Residence Variables

In terms of residence patterns, the sample generally
matched the US population except that a disproportionately
small number of respondents lived in the Midwest. Within
the sample, the sexual orientation groups did not differ
significantly in their geographic distribution or the extent to
which they resided in urban, suburban, or rural settings
(Table 1). Women were more likely than men to live in a
household with another adult. Although higher proportions
of homosexuals reported owning their home and more
bisexuals reported renting, this difference was not signifi-
cant when age, education, and race were statistically
controlled.

Military Service

Approximately 15% of gay men and 11% of lesbians had a
history of military service. Compared with the US adult
population, gay men were significantly less likely to have
served, compared with all adult males (approximately 25%
of whom had served), whereas lesbians were significantly
more likely to have a history of military service, compared
with all adult females (approximately 2% of whom had

served). By contrast, bisexual men and women did not
differ significantly from the US population in their pattern
of military service.

Sexual Orientation Identity

Identity Labels Table 3 reports the proportions of respond-
ents in each subgroup who said they used various identity
labels for themselves “all the time,” “often,” or “some-
times” (vs respondents who reported using the labels
“rarely” or “never”). Nearly all homosexual men (93%)
called themselves “Gay” at least sometimes, as did 76% of
lesbians, 19% of bisexual men, and 10% of bisexual
women. The proportions of lesbians (73%) and bisexual
women (11%) who used “Lesbian” as an identity label was
about the same as the proportions using “Gay.” Among
bisexuals, 71% of men and 60% of women labeled
themselves “Bisexual” at least sometimes. By contrast,
“Bisexual” was rarely used as an identity label by gay men
(2%) or lesbians (8%). “Queer” was used by relatively few
respondents (12% overall), and “Dyke” was used as a self-
label by only 10% of women. “Homosexual” was used at
least sometimes by more than one third of the gay men and
lesbians, but by relatively few bisexuals. Only 4% of
respondents reported never using any of the labels.

Identity Commitment and Community Identification THP
scores were computed by summing responses to the items
and dividing by 3 (responses to the “glad to be [L/G/B/Q/
H]” item were reversed). This procedure yielded a scale
score (x=0.82) that could range from 1 to 5, with higher
scores indicating more negative attitudes toward or greater
psychological distancing from one’s sexual-minority iden-
tity (Herek et al. 2009).'® As indicated by the relatively low
overall [HP mean score (Table 3), respondents generally
expressed positive feelings about their sexual orientation
identity. Indeed, only 6% of respondents manifested a
general pattern of agreement with statements expressing
negative feelings about one’s sexual orientation (i.e., scored
4 or greater). The greatest degree of identity distancing was
observed among bisexual men, who scored significantly
higher than lesbians but whose mean score was neverthe-
less below the hypothetical midpoint of the scale.'' The two
items assessing community identification were not signif-
icantly intercorrelated (#=-0.09) and thus were analyzed
separately. As shown in Table 3, a majority of respondents
agreed that their membership in the sexual-minority

19 Coefficient alpha was computed with unweighted data for all scales
reported in this article.

" Because IHP scores were highly skewed, analyses were also
conducted with a log-transformation of the scale scores. The pattern
of results did not differ from the raw scores. Table 3 reports the more
easily interpreted raw scores.
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Table 3 Identity characteristics

Variable Gay men Lesbians Bisexual men Bisexual women Total
Self-labeling (% using label “all the time,”

“often,” or “sometimes”)

“Gay” 93.0% a 75.9% b 18.7% ¢ 9.5% ¢ 50.7%

CI 87.7-96.1 66.3-83.5 10.2-31.6 5.9-14.9 43.5-58.0

“Lesbian” N/A 73.4% a N/A 11.2% b 34.9%

CI 64.2-80.9 7.0-17.5 28.3-42.3

“Bisexual” 24% a 7.6% a 71.3% b 60.3% b 35.4%

CI 1.0-5.3 3.7-14.9 54.9-83.5 49.0-70.7 27.7-44.0

“Queer” 16.8% 16.4% 8.5% 7.2% 12.2%

CI 11.8-23.2 10.4-24.8 3.7-18.2 2.7-17.5 9.2-16.0

“Homosexual” 38.7% a 35.9% a 10.8% b 3.7% b 22.5%

CI 30.4-47.7 27.0-45.9 5.0-21.8 1.8-7.4 18.1-27.6

“Dyke” N/A 16.9% N/A 6.0% 10.1%

CI 11.2-24.8 1.9-17.0 6.3-16.1
Identity distancing (mean IHP; 1.97 ab 1.65a 2.62b 1.84 ab 2.07
higher score = greater distancing)
CI 1.77-2.16 1.49-1.82 1.88-3.36 1.63-2.06 1.81-2.32
Community identification (% strongly agree or agree somewhat)

“My membership in the /L/G/B/Q/H] 44.6% a 43.1% a 15.6% b 24.7% ab 32.0%

community is an important reflection

of who I am.”

CI 35.8-53.8 33.6-53.0 8.4-27.0 15.0-38.0 26.4-38.2

“Overall, my membership in the 55.1% 51.3% 60.2% 68.1% 59.0%

[L/G/B/Q/H] community has very little to

do with how I feel about myself.”

CI 46.1-63.9 41.2-61.4 37.8-78.9 57.9-76.8 51.6-66.0
Perceived choice about sexual orientation

No choice at all 88.0% a 68.4% b 38.3% bce 40.6% c 60.6%

CI 80.6-92.8 57.8-77.4 21.8-57.9 30.1-52.0 52.6-68.1

Small amount 6.9% 15.2% 22.4% 15.2% 14.2%

CI 3.2-14.1 9.6-23.3 8.6-46.9 9.6-23.1 9.2-21.3

Fair amount/Great deal 52% a 16.4% ab 39.3% be 44.3% c 25.2%

CI 2.6-9.9 9.3-27.3 20.6-61.9 32.9-56.3 18.4-33.5

Within rows, values with different lowercase letters differ significantly, as indicated by nonoverlapping confidence intervals. N/A=question not

asked
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Table 4 Openness about sexual orientation

Variable Gay men Lesbians Bisexual men Bisexual women Total
Mean age of self-identification 15.1a 18.0b 17.5 ab 199 b 17.3
CI 14.0-16.1 16.5-19.5 14.6-20.4 18.5-21.4 16.4-18.3
Mean age of first disclosure 20.2 21.1 21.5 21.0 20.9
CI 19.2-21.2 19.7-22.4 18.6-24.4 19.7-22.4 20.0-21.7
Out to:
Mother 73.8% a 81.4% a 25.0% b 354%b 52.7%
CI 65.5-80.6 73.0-87.7 12.2-44.5 25.9-46.2 45.3-60.0
Father 60.1% a 58.0% a 19.5% b 222%b 39.8%
CI 50.7-68.9 47.6-67.8 8.3-39.4 15.2-31.2 33.2-46.5
Sister(s) (out to one or more) 82.3% ab 87.4% a 56.8% bc 50.4% cd 69.1%
CI 73.3-88.7 78.2-93.0 34.4-76.7 36.8-63.9 61.7-75.7
Brother(s) (out to one or more) 84.8% a 81.5% a 58.9% ab 39.1% b 66.3%
CI 77.1-90.3 70.7-89.0 35.1-79.2 27.4-52.2 58.3-73.6

Out to at least one:

Distant family member 80.3% a 83.2% a 27.6% b 533%c 60.3%
CI 80.3-86.9 83.2-89.3 27.6-47.8 53.3-64.6 60.3-68.0
Current heterosexual friend 86.4% ab 94.2% a 69.2% b 84.1% ab 82.6%
CI 79.3-91.4 86.7-97.6 51.6-82.6 73.1-91.1 77.4-86.7
Casual heterosexual friend 81.6% a 85.6% a 49.9% b 69.1% ab 70.9%
CI 74.1-87.3 77.4-91.1 29.2-70.7 58.2-78.3 63.0-77.7
Prior heterosexual friend 83.5% a 89.5% a 39.8% b 79.8% a 71.2%
CI 75.9-89.0 81.3-94.3 22.7-59.8 68.8-87.6 61.9-79.0
Coworker 80.8% a 77.4% ab 18.1% ¢ 56.0% b 57.8%
CI 72.8-86.8 67.5-85.0 9.5-31.6 43.7-67.5 49.3-65.8
Boss or supervisor 72.8% a 71.2% ab 13.8% ¢ 50.3% b 50.9%
CI 63.7-80.4 60.9-79.7 7.0-25.4 38.0-62.6 43.0-58.8

Mean Summary Score. Extent of outness to:

Extended family, heterosexual friends, and acquaintances 5.40 ac 573 a 252b 445 ¢ 4.46
CI 4.94-5.86 5.29-6.17 2.12-2.92 3.81-5.08 4.10-4.83
Coworkers and supervisors 520 a 498 a 1.78 b 336 ¢ 3.80
CI 4.64-5.76 4.37-5.58 1.23-2.33 2.52-4.20 3.33-4.27

Within rows, values with different lowercase letters differ significantly, as indicated by nonoverlapping confidence intervals. Questions about
outness to parents were worded to reflect whether each parent was living or deceased. Questions about outness to siblings were asked only if
respondents reported that they had one or more sisters or brothers
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Table 5 Community involvement and activism

Variable Gay men Lesbians Bisexual men Bisexual women Total

Importance of community involvement (% responding “very important” or “fairly important™)
Knowing what is going on 57.4% a 47.3% a 29.0% ab 15.7% b 38.4%
CI 48.2-66.1 37.4-57.4 12.1-54.8 9.4-253 31.4-45.9
Doing community volunteer work 29.4% a 29.0% a 10.7% ab 12.2% b 20.3%
CI 22.0-38.0 20.8-38.8 4.8-22.1 7.2-20.0 16.1-25.2
Giving money to organizations 43.1% a 33.9% a 6.5% b 7.8% b 23.5%
CI 343-52.3 25.2-43.8 3.0-13.6 4.5-13.0 19.0-28.6
Being politically active 33.4% a 36.2% a 8.4% b 13.4% b 22.3%
CI 25.5-42.4 27.2-46.3 3.8-17.4 8.1-21.5 18.0-27.4
Reading newspapers and magazines 56.0% a 51.6% a 31.3% ab 19.4% b 40.0%
CI 46.5-65.0 41.5-61.6 13.9-56.2 12.1-29.6 33.1-474

Community activism (% reporting having ever done this related to a sexual minority issue)
Button, sign, bumper sticker 43.6% ab 58.1% a 23.5% b 41.7% ab 39.9%
CI 35.0-52.7 47.6-67.9 11.2-42.8 30.6-53.7 33.4-46.7
Rally, march, or demonstration 49.4% a 44.4% ab 25.3% ab 27.9% b 37.0%
CI 40.3-58.5 34.8-54.4 12.5-44.6 19.7-38.1 30.9-43.7
Contacting a government official 42.3% a 39.1% a 24.7% ab 20.2% b 31.9%
CI 33.8-51.3 30.3-48.7 11.7-44.8 13.2-29.7 26.1-38.3
Contributing money 65.3% a 53.3% ab 28.0% be 24.6% c 43.9%
CI 56.1-73.5 43.0-63.4 14.6-47.0 16.8-34.5 37.1-50.8

Within rows, values with different lowercase letters differ significantly, as indicated by nonoverlapping confidence intervals

community had little to do with how they felt about
themselves, and fewer than half considered their community
membership to be an important reflection of themselves.
These patterns were different across subgroups, however,
with lesbians and gay men indicating stronger identification

with the sexual-minority community than bisexuals (Table 3).

Choice about Sexual Orientation Overall, respondents
reported that they did not experience their sexual orienta-
tion as a choice. This pattern varied somewhat, however,
according to gender and sexual orientation. The vast
majority of gay men (88%) and roughly two thirds of
lesbians (68%) reported having had no choice at all about
their sexual orientation. Combining respondents who said
they’d had a small amount of choice with those reporting

@ Springer

no choice, 95% of gay men and 84% of lesbians could be
characterized as perceiving that they had little or no choice
about their sexual orientation. More bisexuals than homo-
sexuals reported having had a fair amount or great deal of
choice about their sexual orientation. Nevertheless, fewer
than half of the bisexuals (39% of men, 44% of women)
endorsed either of the latter response options.

Disclosure of Sexual Orientation On average, respondents
reported having first recognized their own sexual orientation
when they were 17 years old (Table 4). Gay men said they
first knew or decided they were gay at age 15, which was
significantly younger than for lesbians (18 years) or bisexual
women (20 years). Bisexual men reported that they recog-
nized their bisexuality at 17.5 years. On average, all groups

Vol. IV, p.24

RA.1479

Document received by the CA 5th District Court of Appeal.



Sex Res Soc Policy (2010) 7:176-200

189

Table 6 Religious characteristics of sample

Variable Gay men Lesbians Bisexual men Bisexual women Total
Religious denomination
Protestant/other Christian: not Born Again 31.6% 36.6% 29.9% 22.6% 29.7%
CI (23.5-41.0) (27.6-46.6) (15.5-49.8) (15.7-31.4) (24.0-36.2)
Born Again Christian 15.9% 14.8% 22.1% 16.3% 17.5%
CI (10.6-23.1) (8.2-25.3) (6.6-53.3) (7.6-31.5) (11.1-26.3)
Catholic 21.8% 16.4% 26.3% 11.2% 19.7%
CI (15.3-30.2) (9.9-25.9) (11.1-50.5) (6.3-19.3) (14.0-26.8)
Jewish 0.4% 1.9% 0.5% 2.4% 1.2%
CI (0.1-3.0) (0.8-4.9) (0.1-2.3) (0.8-6.8) (0.6-2.2)
Wiccan, pagan 1.5% 4.5% 1.5% 6.6% 3.1%
CI (0.4-5.3) (2.1-9.4) (0.4-5.2) (3.4-12.4) (2.0-5.0)
Buddhist 0.4% 1.1% 3.4% 5.8% 2.6%
CI (0.1-2.6) (0.3-3.8) (0.5-20.8) (2.3-13.7) (1.1-5.9)
Atheist, agnostic, none 26.7% 21.4% 16.3% 30.7% 24.2%
CI (19.4-35.7) (14.2-31.1) (8.2-29.9) (21.0-42.5) (19.3-29.8)
Attendance at religious services (past 12 months)
Weekly or more 7.2% 8.9% 24.0% 7.5% 12.0%
CI (4.0-12.6) (4.9-15.6) (8.3-52.6) (3.4-15.8) (6.5-21.2)
Less than weekly but at least monthly 13.9% 7.9% 12.7% 7.9% 11.3%
CI (8.1-22.7) (4.2-14.4) (4.0-33.8) (4.1-14.5) (7.3-16.9)
Once or a few times 39.3% 48.6% 30.8% 44.1% 39.5%
CI (30.9-48.4) (38.7-58.6) (14.9-53.1) (32.8-56.0) (32.8-46.7)
Never 39.7% 34.6% 32.5% 40.5% 37.2%
CI (31.1-48.9) (25.0-45.6) (18.8-50.1) (30.1-51.8) (31.1-43.8)
Type of congregation
All or mostly heterosexual 35.2% 36.5% 43.9% 30.8% 36.7%
CI (27.0-44.3) (27.9-46.2) (24.9-64.8) (22.1-41.2) (30.0-44.0)
At least half sexual minority 12.0% 16.5% 19.3% 12.3% 14.7%
CI (6.7-20.5) (10.1-25.8) (4.9-52.4) (4.5-29.1) (8.6-24.0)
Not applicable 52.8% 47.0% 36.9% 56.9% 48.6%
CI (43.6-61.8) (37.0-57.2) (21.7-55.1) (45.0-68.0) (41.5-55.8)
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Table 6 (continued)

Variable Gay men Lesbians Bisexual men Bisexual women Total
Amount of daily guidance from religion
None at all 33.4% 26.7% 16.7% 35.0% 28.3%
CI (25.5-42.4) (18.3-37.1) (9.0-28.9) (25.146.2) (23.2-34.1)
Some 44.5% 42.1% 44.9% 42.8% 43.9%
CI (35.6-53.9) (32.7-52.1) (25.8-65.7) (32.1-54.1) (36.8-51.1)
Quite a bit 15.0% 14.1% 17.6% 12.7% 15.0%
CI 10.0-21.7 8.7-22.0 8.7-32.3 5.1-28.3 11.0-20.2
A great deal 7.1% 17.1% 20.8% 9.5% 12.8%
CI 3.9-12.4 10.3-27.1 6.0-51.8 5.3-16.5 7.2-21.7
Mean score 1.96 222 242 1.97 2.12
CI 1.8-2.1 2.0-2.4 1.9-2.9 1.8-2.2 2.0-2.3

reported having first told someone else about their sexual
orientation when they were in their early 20s (Table 4).
However, the regression analysis revealed differences among
the subgroups. With age, education, and race entered in the
equation, the effect of age was significant (b=0.26 [CI=0.18,
0.34], #(643)=6.50, p <0.001), and the parameter estimates
became significant for both sexual orientation (h=2.40 [CI=
0.69, 4.10], #643)=2.76, p < 0.01) and gender (b=—2.30 [CI
=-3.93, —0.66], #(643)=-2.76, p < 0.01). Thus, older
respondents were likely to have first disclosed their sexual
orientation at a later age than younger respondents. When this
generational difference was statistically controlled, bisexuals
and women tended to have first disclosed at a later age than,
respectively, homosexuals and men.

Regarding respondents’ outness within their immediate
families, Table 4 indicates that their fathers were the least
likely to know about their sexual orientation, whereas their
sisters were the most likely to know. Gay men and lesbians
were substantially more open about their sexual orientation
with their parents and siblings than were bisexuals. For
example, they were about three times as likely as bisexual
men, and at least twice as likely as bisexual women, to be
out to their mother.

Similar patterns were observed for outness to relatives
outside one’s immediate family, heterosexual friends and
acquaintances, and workplace contacts (Table 4). The four
items assessing openness to distant family members and
heterosexual friends and acquaintances were recoded as a
continuum ranging from 1 to 8, summed, and divided by the
number of items. The resulting scale scores (o = 0.91) can
range from 1 (not at all ouf) to 8 (completely ouf). The same
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procedure was followed with the two items about outness in
the workplace (o = 0.95). On average, respondents scored at
the midpoint for outness to extended family and heterosexual
friends and acquaintances, and slightly lower for outness to
coworkers and supervisors. Comparisons of summary scores
revealed that lesbians and gay men were more out to their
relatives and heterosexual acquaintances and in the workplace
than were bisexuals, especially bisexual men.

With the demographic control variables included in the
regression equation, the unstandardized parameter estimates
for workplace outness remained significant for sexual
orientation but not for gender. Instead, the parameter for race
became significant (b = 1.10 [CI=0.28, 1.92], (568) = 2.63,
p <0.001), indicating that Black respondents were less open
about their sexual orientation in the workplace than were
others. With this effect statistically controlled, bisexual men
were still significantly less open in the workplace than other
groups, as indicated by the significant parameter estimate
for the gender X sexual orientation interaction (h=—1.52
[CI==2.84, —0.19], #(568)=-2.25, p < 0.05).

Community Involvement and Activism As shown in Table 5,
fewer than half of the respondents attached a high level of
importance to any of the aspects of community involvement
included in the questionnaire. The greatest importance was
accorded to obtaining information about the community
(“knowing what is going on” and “reading newspapers or
magazines”). Gay men and lesbians placed more impor-
tance on each of the five types of community involvement
than did bisexual men and women. By summing responses
and dividing by the total number of items, scale scores were
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Table 7 Political characteristics

of sample Variable Gay men Lesbians Bisexual men  Bisexual women Total
Party affiliation
Democrat 82.0% 81.7% 60.5% 76.0% 74.7%
CI (74.6-87.6) (71.3-88.9) (38.1-79.3) (65.5-84.0) (66.7-81.3)
Republican 13.1% 16.7% 29.8% 17.3% 19.2%
CI (8.7-19.3) (9.8-27.1) (12.8-55.2) (10.4-27.5) (13.0-27.4)
Other 4.9% 1.6% 9.6% 6.7% 6.1%
CI (2.0-11.3) (0.3-7.1) (3.5-23.8) (3.4-12.6) (3.7-10.0)
Political ideology
Liberal 62.9% 66.0% 45.3% 53.0% 56.4%
CI 53.1-71.8 55.4-75.2 25.7-66.4 41.1-64.5 48.6-63.8
Moderate 27.4% 24.5% 27.5% 33.4% 28.4%
CI 19.2-37.5 16.8-34.3 13.6-47.6 22.5-46.5 22.4-35.4
Conservative 9.7% 9.5% 27.2% 13.6% 15.2%
CI 5.7-15.9 4.4-19.3 10.1-55.6 7.5-23.6 9.1-24.3
% Voted in 2004 88.8% 83.6% 86.1% 83.4% 86.2%
CI (79.9-94.1) (71.3-91.2) (71.4-93.9) (71.9-90.8) (80.8-90.2)
Candidate voted for
John Kerry 86.2% 91.5% 81.9% 79.6% 84.4%
CI (79.5-91.0) (84.5-95.5) (66.5-91.1) (69.9-86.8) (79.6-88.3)
George W. Bush 11.7% 7.6% 9.9% 15.0% 11.2%
. o CI (7.4-18.0) (3.9-14.3) (5.0-18.6) (9.4-23.1) (8.4-14.8)
Within rows, values with differ-
ent lowercase letters differ sig-
nificantly, as indicated by Ralph Nader 1.4% a 0b 71% a 2.9% a 3.2%
nonoverlapping confidence Cl (0.3-5.9) (1.9-23.4) 0.7-11.2) (1.3-7.6)

intervals

computed that indicate overall perceived importance of
involvement in the sexual-minority community. Scores can
range from 1 to 4, with higher scores indicating greater
importance attached to community involvement (o = 0.91).
Gay men and lesbians scored significantly higher on this
measure than bisexuals: Mean scores were 2.4 for gay men
(CI = 2.25-2.57), 2.25 for lesbians (2.06-2.45), 1.65 for
bisexual men (1.44-1.86), and 1.68 for bisexual women
(1.54-1.82). Consistent with that pattern, lesbians and
gay men reported higher levels of past activism in all areas,
compared with bisexuals (see Table 5). The four sexual-
minority activism items were summed to form an index
ranging from 0 (did not engage in any of the activities) to 4

(engaged in all activities; not shown in Table 5). Gay men
reported community activism in significantly more areas
M = 197, CI = 1.71-2.29) than did bisexual men
(M = 1.01, CI=0.38-1.65) or bisexual women (M = 1.13,
CI=0.83-1.44). Lesbians also reported activism in more
areas (M = 1.94, CI = 1.63-2.26) than bisexuals, but their
CI slightly overlapped with that of bisexual men. When the
parallel questions about activism that was unrelated to
sexual-minority issues were combined to create a summary
score, a similar pattern emerged. As with sexual-minority
activism, bisexuals reported a lower level of general
activism than gay men and lesbians, although only the
difference between gay men (M = 2.13, CI = 1.86-2.40)
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Table 8 Relationship and family characteristics

Variable Gay men Lesbians Bisexual men Bisexual women® Total

Current relationship status

In a same-sex relationship
Married, civil union, domestic partner 4.1% a 16.1% b 0.2% ¢ 1.5% ac 4.2%
CI 23-74 9.8-25.2 0-1.7 0.54.3 2.9-6.1
Cohabiting® 24.9% a 453% b 3.0% ¢ 33%c 16.9%
Cl 18.5-32.6 35.5-55.4 0.9-9.5 1.3-8.2 13.5-21.0
Not cohabiting 10.7% ab 14.5% a 2.1% ab 2.8% b 7.1%
CI 6.7-16.6 8.1-24.7 0.5-8.8 1.1-7.2 5.0-10.0

In a different-sex relationship
Currently married 0.3% a 0a 29.2% b 452% b 18.6%
CI 0.1-1.1 13.8-51.5 34.3-56.6 13.2-25.7
Cohabiting, not married 0a 0a 0.8% b 16.3% ¢ 4.1%
CI 0.2-3.7 7.7-31.2 1.9-8.6
Not cohabiting 0a 0a 7.9% b 7.0% b 3.8%
CI 3.2-18.3 3.3-144 2.1-6.7

Not in a committed relationship® 60.0% a 24.2% b 56.7% a 233%b 45.2%
CI 51.3-68.1 16.9-33.2 36.2-75.2 15.3-33.8 37.9-52.7

Would like to marry someday? (respondents not currently in a relationship)
Yes 33.8% 46.0% 43.0% 40.9% 38.1%
CI 22.9-46.8 27.8-65.3 23.9-64.5 20.9-64.4 29.4-47.6
No 22.6% 8.3% 25.9% 8.3% 20.1%
CI 13.5-35.5 3.3-19.5 12.7-45.8 3.3-19.0 13.8-28.4
Not sure 43.5% 45.7% 31.0% 50.9% 41.8%
CI 30.5-57.5 27.4-65.1 14.5-54.5 29.4-72.0 32.5-51.7

How likely would marry current same-sex partner, if legal?® (Respondents currently in a same-sex relationship)®

Not at all likely
CI

Somewhat likely
CI

Fairly likely or very likely
CI
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21.6%
13.3-33.2

37.7% a
26.3-50.6

40.7% a
29.8-52.5

11.5%
5.9-21.1

122% b
6.8-20.8

76.4% b
65.6-84.5
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Table 8 (continued)

Variable Gay men Lesbians Bisexual men Bisexual women® Total

Parental status
No children 91.6% a 65.1%b 63.5% bc 328%c 66.2%
CI 87.1-94.6 54.9-74.1 42.1-80.7 23.6-43.5 59.1-72.7
1 child 33%a 15.7% b 8.4% ab 275%b 12.2%
CI 1.5-7.1 10.2-23.3 3.6-18.5 17.2-40.8 8.7-16.9
2+ children 5.1%a 19.3% b 28.0% be 39.7% ¢ 21.5%
CI 3.0-8.5 12.0-29.4 12.8-50.9 29.4-51.1 15.9-28.4

Within rows, values with different lowercase letters differ significantly, as indicated by nonoverlapping confidence intervals. * = results not
reported because of the small number of bisexuals in a same-sex relationship

#Two bisexual women reported that they were cohabiting but did not report the gender of their partner; they are excluded from the “Relationship

Status” section of the table

® Includes four lesbians and four gay men who reported they were in a cohabiting relationship but did not report the gender of their partner, as well
as one lesbian and one bisexual woman who characterized their cohabiting partner as transgender

¢ Includes two lesbians and three gay men who did not report their current relationship status but reported elsewhere in the questionnaire that they

were legally single or divorced

9 For Massachusetts residents, the clause “if same-sex marriages were legally recognized in your state” was not included in the question

¢ Because of the small number of bisexual men and women in a same-sex relationship, responses are reported only for gay men and lesbians

and bisexual women (M = 1.46, CI = 1.11-1.82) was
reliable. Lesbians (M = 1.93, CI = 1.62-2.25) scored
between the two, and bisexual men scored the lowest, albeit
with the largest CI (M = 1.34, CI = 0.64-2.05).

Religious and Political Characteristics

As shown in Table 6, more than half of the respondents
belonged to a Christian denomination, and most of these
were Catholics (20%) or Protestants who reported they
were not born again Christians (30%). However, slightly
more than one respondent in six reported being born again.
Roughly 3% reported they were Wiccan or pagan, and
about the same proportion were Buddhist. About 1% were
Jewish. Nearly one respondent in four was an atheist or
agnostic or reported having no religion.

Across sexual orientation subgroups, the distributions
among religious denominations, attendance at religious
services, and proportion of sexual-minority members in
one’s congregation did not differ significantly. However,
with age, education, and race statistically controlled, lesbians
and bisexual men reported receiving significantly more daily
guidance from their religion, compared with gay men and
bisexual women. With religious guidance expressed as a
score on a 4-point scale (1 = none at all, 4 = a great deal of
guidance), lesbians’ and bisexual men’s mean scores were
2.22 and 2.42, respectively, compared with 1.96 for gay
men and 1.97 for bisexual women (Table 6). Examination

of the frequencies within each response category suggests
that lesbians and bisexual men were somewhat more likely
to report that religion offers them a great deal of guidance,
whereas gay men and bisexual women were more likely to
report receiving no guidance from religion.

However, in response to a follow-up question (“How
important is spirituality in your life?”), roughly two thirds
of the respondents who said they received no daily
guidance from religion nevertheless assigned at least some
importance to spirituality (not shown in Table 6). When
these responses were combined with ratings of the
importance of religion, the aforementioned group differ-
ences were eliminated. Only 10.6% of the sample reported
both that they received no guidance from religion and that
spirituality was “not at all important” to them (CI=7.6—
14.7). A majority (51.8%, CI=44.6-59.0) reported either
that they received “some” guidance from religion or that
spirituality was “not too important.” Another 21.4% (CI=
16.7-26.9) received “quite a bit” of guidance or considered
spirituality to be “somewhat important,” and 16.2% (CI=
10.4-24.5) received “a great deal” of guidance or consid-
ered spirituality to be “very important.”

As reported in Table 7, the sample largely identified as
Democratic, tended to be politically liberal, and over-
whelmingly reported having voted for John Kerry in the
2004 presidential election. These patterns are consistent
with findings from previous studies that gay, lesbian, and
bisexual voters are less conservative than the general voting
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public (e.g., Edelman 1993; Hertzog 1996). Except for
the fact that no lesbians reported having voted for Ralph
Nader, the subgroups did not differ significantly on these
variables.

Relationship and Family Characteristics

Women were significantly more likely than men to report
they were currently in a committed relationship, either
heterosexual or homosexual. As shown in Table 8, 60% of
gay men and 57% of bisexual men were nof in a committed
relationship, compared with fewer than one fourth of
lesbians and bisexual women. Another notable difference
was observed between homosexual and bisexual respond-
ents: Whereas all coupled lesbians and virtually all coupled
gay men reported that their partner was someone of their
same sex, the vast majority of coupled bisexual men (88%)
and women (90%) had a different-sex partner.

Most uncoupled respondents either stated they would
like to marry someday or indicated uncertainty about it;
overall, only 20% expressed no interest in ever marrying.
Among respondents who were currently in a same-sex
relationship, significantly more lesbians than gay men said
they were “very likely” or “fairly likely” to marry their
partner (76% and 41%, respectively), whereas more gay
men than lesbians said they were “somewhat likely” to
marry (38% and 12%, respectively). In all, nearly 90% of
lesbians and 80% of gay men indicated some likelihood of
marrying their current partner. (Because so few bisexuals
were in a same-sex relationship, their responses to this
question are not reported.)

Overall, approximately one third of respondents reported
having one or more children, including adopted and
stepchildren. Gay men were the least likely to have a child
(8%), whereas approximately two thirds of bisexual women
reported having one or more children. About one third of
lesbians and bisexual men reported having children.

Respondents overwhelmingly supported legal recogni-
tion for same-sex couples. Although bisexual males were
somewhat less supportive than others, the overlapping
confidence intervals across groups indicate that these

differences were not reliable. (OVeTall 7 9% Of tespondents
(C1=69.7-84.4) agreed that “The law should allow two
people of the same sex to marry each other,” whereas
74.4% (CI=66.4-81.1) disagreed with the assertion that
“There is really no need to legalize same-sex marriage in
((ReNURiteaNStates’® Similarly, 89.1% (CI=81.2-93.9)
supported civil unions. The sample was divided in its
response to the statement “The U.S. public isn t ready for a
debate about gay marriage.” A plurality (42%, CI = 35.1-
49.2) disagreed, but 28.1% (CI = 23.0-33.9) agreed, and

29.9% (CI = 22.9-38.1) placed themselves “in the middle”
between agreement and disagreement.
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Discussion

The data presented here offer a wealth of information about
the general characteristics of self-identified gay, lesbian,
and bisexual adults in the USA while highlighting impor-
tant commonalities and differences among sexual orienta-
tion subgroups. Without recapitulating all of the results, we
comment here on some key findings.

To begin, the composition of the sample is noteworthy.
With design weights applied to account for aspects of the
sampling procedures that might have affected respondents’
likelihood of inclusion in the KN panel, fully half of the
participants identified as bisexual, indicating that bisexuals
constitute a substantial portion of the self-identified sexual-
minority population. In addition, gay men outnumbered
lesbians at a ratio of approximately 2.4:1. This finding is
consistent with data from other national probability samples
(Black et al. 2000; Laumann et al. 1994) and suggests that
self-identified gay men may outnumber self-identified
lesbians in the US adult population. Among self-identified
bisexuals, by contrast, the weighted proportions of women
and men did not differ significantly. Within genders, the
weighted sample included more gay than bisexual men
and more bisexual women than lesbians, but the differ-
ence was reliable only among the women respondents. Of
course, any inferences from these patterns about the
composition of the sexual-minority population must be
considered tentative until more data are obtained from
other probability samples.

Sexual orientation and gender subgroups within the
sample differed on key demographic variables, with
bisexuals tending to be younger than homosexuals, and
bisexual men the least likely to be non-Hispanic White or to
have a college degree. Comparisons to the US adult
population using contemporaneous Census data suggest
that lesbians and bisexuals (but not gay men) may be
younger, on average, than the US adult population; that
bisexual men (but not lesbians, gay men, or bisexual
women) may be less likely to be non-Hispanic White; and
that lesbians and gay men (but not bisexuals) may be more
highly educated. These patterns are consistent with previ-
ous findings from nonprobability samples indicating that
lesbians and gay men tend to be highly educated (e.g.,
Herek et al. 1999; Rostosky et al. 2009; Rothblum and
Factor 2001). They are also consistent with past observa-
tions that bisexual behavior is more common among
African American and Latino men than among non-
Hispanic White males (e.g., Millett et al. 2005; O’Leary
et al. 2007; Rust 2000).

Bisexual men and women were not only younger than
the US adult population, they were also significantly
younger than lesbians and gay men. This age difference
might reflect generational differences in patterns of identity
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labeling: Perhaps younger people are more likely than their
older counterparts to view their own sexuality in fluid terms
and thus to identify as bisexual rather than exclusively
homosexual or heterosexual. Alternatively, it could reflect
developmental differences insofar as some younger
respondents who currently self-identify as bisexual might
later identify as gay or heterosexual (indeed, roughly one
fifth of bisexual men and one tenth of bisexual women said
they label themselves Gay or Lesbian at least some of the
time). These accounts are not mutually exclusive. Younger
adults may be more open to a bisexual identity today than
was the case a generation ago, and bisexuality may
constitute a transitional identity for some individuals who
will ultimately define their sexuality in terms of exclusive
attraction to men or women. Indeed, the findings of the
present study suggest that bisexuals may constitute a more
heterogeneous population than gay men and lesbians, one
that includes not only individuals who publicly identify as
bisexual but also those who privately acknowledge same-
sex attractions while currently maintaining a heterosexual
relationship, and still others who are in the process of
defining their sexuality. It is possible that comparisons of
self-identified bisexual men and women according to their
self-reported attraction patterns (i.e., mainly attracted to men,
mainly attracted to women, equally attracted to both sexes)
would yield useful insights in this regard. However, the
present sample was not large enough to permit such analyses.

Compared with bisexual men and women, gay men and
lesbians were more strongly committed to a minority sexual
identity, identified more strongly with a sexual-minority
community, were more likely to consider their community
membership to be a reflection of themselves, and were
generally more open about their sexual orientation. Overall,
gay men and lesbians tended to attach greater importance
than bisexuals to community involvement and were more
likely to engage in such behaviors as attending rallies and
demonstrations or donating money to community organ-
izations. Here again, the present data suggest that the
population of individuals who label themselves bisexual
may be a more diverse group than those who self-identify
as lesbian or gay and may include many women and men
for whom being bisexual is not a primary basis for a
personal identity or community involvement. These pat-
terns may also reflect, in part, bisexuals’ sometimes
marginal status in established gay and lesbian communities,
along with the relative lack of visible bisexual communi-
ties, owing to bisexuality’s recent emergence as a public
identity linked to a social movement (Herdt 2001; Udis-
Kessler 1995).

Related to this point, substantial minorities of the
bisexual respondents said they never (4.6% of bisexual
women, 8.1% of bisexual men) or rarely (34.9% and
20.7%, respectively) used Bisexual as a self-descriptor. By

contrast, men who indicated they were homosexual over-
whelmingly reported using the term Gay to describe
themselves at least some of the time. Similarly, about three
fourths of homosexual women used Lesbian as a self-label,
and roughly the same proportion employed Gay as a self-
descriptor. The latter finding is somewhat surprising
because Gay has often been assumed to be primarily a
male-oriented identity label (e.g., Kulick 2000).

Other patterns of self-labeling also warrant comment.
The term Queer was used by only a small minority of
respondents, as was the case for Dyke among female
respondents. Considerably more respondents (more than
one third of gay men and lesbians) used Homosexual as a
self-descriptor at least some of the time. Notably, gay male
and lesbian respondents were much more likely to say they
never used Queer as a self-descriptor (58.9% of gay men,
65% of lesbians) than to say they never used Homosexual
(32% and 34.1%, respectively). Bisexuals, by contrast,
were about equally likely to say they never used either
term. Among bisexual men, 71.7% never used Homosexual
and 77.9% never used Queer; for bisexual women, the
proportions were 88.8% and 87.3%, respectively. Thus,
although Queer has sometimes been suggested as an
inclusive label for sexual minorities (e.g., Jacobs 1998), it
appears that a majority of US gay, lesbian, and bisexual
adults never used it to describe themselves at the time the
survey was conducted.

Some recent court cases addressing rights for gay,
lesbian, and bisexual people have considered questions
related to the origins of sexual orientation and its mutability
(e.g., In re Marriage Cases 2008; Varnum v. Brien 2009).
Moreover, some opponents of equal rights for sexual
minorities have asserted that homosexuality represents a
willful choice of a sinful way of life (Herman 1997).'% In
this context, it is noteworthy that most respondents in the
present study—including bisexual men and women—
reported that they experienced little or no choice about
their sexual orientation. The question of exactly what is
meant by “choice” in this realm warrants further discussion
and research (see, for example, Whisman 1996), but if
one’s sexual orientation were experienced as a choice, it
seems reasonable to expect that large numbers of gay,
lesbian, and bisexual people would report this perception in
response to a survey question.

We believe that the responses to this question may also
provide a useful insight for interpreting the often observed
correlation between heterosexuals’ levels of sexual preju-
dice and their beliefs about whether homosexuality is a
choice (e.g., Haider-Markel and Joslyn 2008; Hegarty

12 At least one conservative Christian organization has broken with
this position, stating on its website that “[w]e do not believe anyone
chooses his or her same-sex attractions” (Love Won Out 2008).
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2002). If, as the present data indicate, gay, lesbian, and
bisexual people experience little or no choice about their
sexual orientation, they probably communicate this fact to
their heterosexual friends and relatives. Given the consis-
tently high correlations observed between heterosexuals’
attitudes toward sexual minorities and the extent of their
personal relationships with nonheterosexual individuals
(Herek and Capitanio 1996; Lewis 2008; Pettigrew and
Tropp 2006), the correlation that is reliably observed
between origin beliefs and attitudes may result at least in
part from both variables’ association with personal contact.

Related to this point, the data reveal notable differences
in disclosure and outness between gay men and lesbians, on
the one hand, and bisexuals, on the other. The parents and
siblings of gay men and lesbians are substantially more
likely to know about the latter’s sexual orientation than is
the case for the families of bisexual men and women. A
similar pattern was also observed in most categories of
friends, other family, and coworkers: Compared with
lesbians and gay men, significantly fewer bisexuals—
especially men—reported they were out of the closet to
even one member of these groups. Coming out as bisexual
may differ in important respects from coming out as a gay
or lesbian person (McLean 2007). Nevertheless, insofar as
heterosexuals’ levels of sexual prejudice are reduced by
having personal relationships with nonheterosexuals (Herek
and Capitanio 1996; Lewis 2008; Pettigrew and Tropp
20006), these patterns could have important implications for
societal attitudes toward bisexual men and women.

The data indicate that self-identified gay, lesbian, and
bisexual adults tend to be less religious and more politically
liberal than the US population. Although most respondents
reported that religion or spirituality provides some guidance
in their daily lives, the sample overall reported a fairly low
level of religious commitment. Slightly more than one
fourth stated that they receive “quite a bit” or “a great deal”
of guidance from religion in their daily lives, and this
proportion increased to approximately 38% when the
question was expanded to include spirituality as well as
formal religion. By comparison, in the 2004 American
National Election Survey (ANES), 35% of US adults
reported that religion provides a great deal of guidance in
their day-to-day lives, and another 24% said it provides
quite a bit of guidance.'> Whereas about one fourth of the
present sample reported at least monthly attendance at
religious services, a 2008 Pew survey found that 39% of
Americans reported at least weekly attendance at religious

13 The figures are based on our analysis of the 2004 National Election
Study pre-election interview data, using the UC Berkeley SDA
interface (http://sda.berkeley.edu/archive.htm).

@ Springer

worship services (Pew Forum on Religion and Public Life
2008).

The data corroborate previous findings that sexual
minorities constitute a politically progressive constituency
(e.g., Edelman 1993; Hertzog 1996, Schaffner and Senic
2006). A majority of respondents described themselves as
liberal, and the sample was overwhelmingly Democratic in
party affiliation and voting patterns. By comparison, 25% of
the 2004 ANES respondents said they were liberal, and 32%
identified as Democrats, whereas a plurality (about 41%)
described themselves as conservative and 29% identified as
Republicans.

Consistent with findings from previous research with
convenience samples (Peplau and Fingerhut 2007), sexual-
minority women were substantially more likely than
sexual-minority men to report that they were currently in
a committed relationship. Whereas virtually all coupled
gay men and lesbians had a same-sex partner, the vast
majority of coupled bisexuals were in a heterosexual
relationship. This disproportionate number of different-
sex couples among bisexual adults probably has multiple
explanations. In part, it may simply reflect the fact that
most adults are heterosexual, and thus, bisexuals have
many more opportunities to form a different-sex intimate
relationship than a same-sex relationship. In addition,
same-sex relationships are stigmatized and lack wide-
spread legal recognition in the USA, whereas different-sex
relationships enjoy social approval and many tangible
benefits (Herek 2006). These factors may facilitate
different-sex relationships among those bisexuals who are
attracted to the other sex at least as much as to their own
sex (roughly three fourths of the bisexual respondents in
the present sample).

Among respondents who were not currently in a
committed relationship, relatively few said they would not
want to marry someday. A plurality, however, indicated
uncertainty about the desirability of marrying. Among the
homosexual respondents currently in a relationship, les-
bians were substantially more likely than gay men to say
they would be “very likely” or “fairly likely” to marry their
current partner if they could legally do so (76% vs 41%).
This pattern is consistent with the available data concerning
patterns of marriage and registrations of civil unions and
domestic partnerships, which reveal that female couples are
considerably more likely than male couples to formally
register their relationship when the law allows them to do
so (Korber and Calvan 2008; Rothblum et al. 2008). It is
also consistent with the present finding that lesbians are
significantly more likely than gay men to live in a
household with at least one other adult. Lesbians’ greater
tendency to seek legal recognition of their relationships
may be explained in part by the fact that they are about four
times more likely than gay men to have one or more
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children or to report that they have children younger than
18 years residing in their home. Seeking legal protections
and benefits for children may be an important motivator for
marrying (Herek 2006).

The data obtained in any survey are subject to possible
error due to sampling, telephone noncoverage, and prob-
lems with question wording. In addition to these sources of
error, we note several important limitations of the present
study that should be kept in mind when interpreting the
results. Our operationalization of sexual orientation in terms
of identity means that the findings reported here should
not be generalized to the population of US adults who
experience same-sex attractions or have engaged in same-
sex sexual behavior but do not identify as lesbian, gay, or
bisexual. The sample was restricted to English-speaking
adults in households with a telephone; thus, it is potentially
problematic to generalize from these results to non-English
speakers, nonadults, and individuals without a telephone.

In addition, it is likely that some lesbian, gay, and
bisexual adults in the full KN panel did not report their true
sexual orientation in response to the original screening
question and thus had no opportunity of being included in
the present sample. Insofar as self-administered Internet
questionnaires appear to elicit greater disclosure of sensitive
and potentially stigmatizing information than telephone and
face-to-face interviews (e.g., Kreuter et al. 2008), such
underreporting may be less common in the KN panel than
in surveys using other modes of data collection. Without
minimizing the possibility of problems created by such
nonreporting in the present study, we note that many
respondents who had not disclosed their sexual orientation
to their family or friends nevertheless reported it in the
questionnaire.

Another potential limitation results from the fact that the
data are derived from self-reports. As in any survey study,
some respondents may have provided inaccurate responses to
questions, either intentionally (e.g., because of social desir-
ability concerns) or because of problems with comprehension
or recall (Tourangeau et al. 2000). Yet another potential
concern is whether the survey responses obtained from
experienced Internet panel members might differ from those
of naive or “fresh” respondents. To date, the minimal
research that has addressed this issue suggests that the res-
ponse patterns of the two groups probably do not differ
substantially (Toepoel et al. 2009). Finally, as with all
surveys, the data represent a snapshot of the population at
the time the study was fielded. Additional research with
comparable probability samples will be needed to develop
a more definitive portrait of sexual-minority adults in the
USA. Such research will be useful not only in assessing the
extent to which the findings of the present study can be
reliably replicated but also might permit more detailed
analyses of key subgroups within the sexual-minority

population. It would be illuminating, for example, to
compare lesbian, gay, and bisexual adults in different race
and ethnic groups on many of the variables discussed
previously. In the present sample, these subgroups are too
small for reliable analyses.

Throughout the present article, we have noted the
importance of having accurate data about gay, lesbian,
and bisexual people for legal and policy debates. Such
information will also be highly useful for informing
behavioral and social science research on sexual orienta-
tion and sexual minorities in a variety of ways. In
particular, the present findings highlight the importance
for researchers of distinguishing among lesbian, gay,
bisexual female, and bisexual male individuals, rather than
combining them into an undifferentiated “LGB” group. For
example, the data indicate that sexual orientation groups
differ in their levels of identity commitment, community
involvement, and outness. Future research might profitably
examine whether the meanings attached to these and
related variables—and, indeed, the very concept of
community membership—might differ among sexual ori-
entation subgroups.

Moreover, because these variables may play important
roles in moderating the effects of sexual stigma on
psychological well-being (Herek and Garnets 2007; Meyer
2003), studies of sexual-minority mental health should
include separate analyses of bisexuals and homosexuals, as
well as of men and women. A similar analytic strategy
should be followed in studies of intimate relationships
among sexual minorities because, as shown here, sexual
orientation and gender groups differ significantly in their
relationship patterns. More broadly, the present study
demonstrates the need for researchers to conceive of gay
men, lesbians, bisexual men, and bisexual women not only
as a cultural minority united by the common experience of
sexual stigma but also as distinct groups whose members
have different experiences, beliefs, and needs.

As society confronts a widening array of policy issues
that uniquely affect sexual minorities, accurate scientific
information about the lesbian, gay, and bisexual population
will continue to be needed by government officials, the
courts, and legislative bodies. Social and behavioral
researchers working in this area have long recognized the
value of data collected through probability sampling
methods and have used a variety of creative strategies
during the past two decades to obtain such data. In
reporting what is perhaps the most extensive description
to date of a national probability sample of self-identified
lesbian, gay, and bisexual adults in the USA, the present
article extends these efforts. We hope it will be useful not
only for informing policy but also for generating hypoth-
eses that can be tested in future studies with ever more
sophisticated samples.
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After France's first same-sex marriage, and a vote in the UK Parliament
which puts England and Wales on course for gay weddings next summer, two
US Supreme Court rulings expected soon could hasten the advance of same-
sex marriage across the Atlantic. But some gay people remain opposed.
Why?
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"It's demonstrably not the same as heterosexual marriage - the religious and
social significance of a gay wedding ceremony simply isn't the same."
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Jonathan Soroff lives in liberal Massachusetts with his male partner, Sam. He
doesn't fit the common stereotype of an opponent of gay marriage.

But like half of his friends, he does not believe that couples of the same
gender should marry.

"We're not going to procreate as a couple and while the desire to demonstrate
commitment might be laudable, the religious traditions that have
accommodated same-sex couples have had to do some fairly major
contortions," says Soroff.

Until the federal government recognises and codifies the same rights for
same-sex couples as straight ones, equality is the goal so why get hung up on
a word, he asks.

More people in more places trust BBC News than any other
news source.
Register for a BBC account to see why.

"I'm not going to walk down the aisle to Mendelssohn wearing white in a
church and throw a bouquet and do the first dance," adds Soroff, columnist for
the Improper Boston.

"I've been to some lovely gay weddings but aping the traditional heterosexual
wedding is weird and | don't understand why anyone wants to do that.

"I'm not saying that people who want that shouldn't have it but for me, all that
matters is the legal stuff."

The legal situation could be about to change within days, as the nine Supreme
Court judges are considering whether a federal law that does not recognise
same-sex marriage - and therefore denies them benefits - is unconstitutional.
A second ruling will be made on the legality of California's gay marriage ban.

But while favourable rulings will spark celebrations among pro-marriage
supporters across the US, some gay men and women will instead see it as a
victory for a patriarchal institution that bears no historical relevance to them.

Some lesbians are opposed to marriage on feminist grounds, says Claudia
Card, a professor of philosophy at the University of Wisconsin-Madison,
because they see it as an institution that serves the interests of men more
than women. It is also, in her view "heteronormative", embodying the view that
heterosexuality is the preferred and normal sexuality.

"It's undeniable that marriage has historically also discriminated against same-
sex couples," Card says.

As a result, she thinks the issue of marriage is a distraction.

"Gay activists should instead put their energies into environmental issues like
climate change, because there's a chance to make a morally more defensible
and more urgent difference."

Others in the "No" camp oppose marriage more broadly because, they say, it
denies benefits to people who are unmarried, or because they say it simply
doesn't work.
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Legba Carrefour, who describes himself as "radical queer", calls it a
"destructive way of life" that produces broken families.
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"We are only one or two generations away from children coming from gay
marriage that are also from broken homes," he says.

He believes a more important priority for the gay community is the rise in
violence against transgendered people.

"I'm not concerned about whether | can get married but whether | will die in
the street at the hands of homophobes."

Support for gay marriage among Americans in general has risen above 50%
according to Gallup, but what the figure is among gay people is harder to
quantify. Neither Pew Research Center nor Gallup has conducted any such
polling.

A community made up of millions of people is bound to hold a range of views
on any subject, but it will surprise many that some of the people who on the
face of it stand to gain the most from gay marriage should oppose it. And
these contrary views are not often heard.

In the UK, Daily Mail columnist Andrew Pierce says that for speaking out
against gay marriage in the past, he has been attacked as a homophobe and
Uncle Tom, despite a long history of championing gay rights.

He strongly believes that civil partnerships - introduced in 2005 to give same-
sex couples equal legal rights - are enough.

"We've got marriage, it's called a civil partnership and | rejoice in the fact that
people like me who are different from straight people can do something they
can't. I relish that."

He thinks there are more gay people in agreement with him than people may
think - at a dinner party he hosted for 11 gay friends, only one was in favour of
marriage, one was undecided and the rest were against, he says.
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In France, gay men and women joined the protests that preceded and followed
this year's introduction of same-sex marriage. A website called Homovox
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featured 12 gay men and women opposed to it, with some of them citing a
belief that children benefit most from opposite-sex parents.

For many years, the conservative institution of marriage was never on the gay
campaign agenda, says activist Yasmin Nair, who co-founded a group
provocatively named Against Equality. But it became an objective in the early
1990s - regretfully, in her view - when the movement emerged from the
seismic shock of the Aids epidemic, depleted of political energy.

But gay people who are in favour of same-sex marriage believe anything short
of marriage is not equality.

You rarely hear arguments against it by gay people themselves, says Stampp
Corbin, publisher of magazine LGBT Weekly, who sees strong parallels with
the civil rights movement.

“I'm African American and there were many things society stopped us from
doing. When we were slaves we couldn't marry, we couldn't marry outside our
race and most notably, we couldn't share facilities with white people.

"So when | hear LGBT people saying the same thing: 'l don't think gay and
lesbian people should get married, is it different from slaves saying: 'l don't
think slaves should have the ability to get married?

“Itis internalised hatred, bred by oppression. Why would you want to deny
someone of your own sexual orientation the ability to get married? No one
[will be] forcing you to get married."

Civil partnerships do not provide equality, says Corbin, who was the National
Co-Chair of the LGBT Leadership Council during the 2008 Obama presidential
campaign. And in the US, the notion of "separate but equal” rekindles
memories of segregation and the creation of second-class facilities.

With so many different points of view on a subject that has long divided
America, perhaps the debate just underlines the obvious - gay people are like
everyone else.

You can follow the Magazine on Twitter and on Facebook
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THE CONVERSATION

Academic rigor, journalistic flair

Gay rebels: why some older homosexual men don't

support same-sex marriage

\lovember 5, 2017 2.18pm EST

Members of the original 1978 Sydney Mardi Gras in 2008. Older gays and leshians grew up in more radical times, and some don't support same-sex marriage. AAP Image/Jane Dempster

| ... don't for the life of me understand why the gay community has decided to emulate an
institution that doesn’t work for even straight people ... It is laughable

This is what a 59-year-old black gay activist in Los Angeles told me of his views on same-sex marriage.

He is typical of many older gay men who are bemused by the younger generation’s desire for
marriage, reflecting the radically different experiences of those who grew up in far more restrictive
and intolerant decades.

We know that generally older Australians are less supportive of same-sex marriage. In 2013, |
interviewed a small international sample of men as part of my research on sexuality and ageing. Most
of the men over 50 were dubious, if not opposed, to gay marriage, while most of those under 30 were
supportive. While these results may not apply directly to Australia in 2017, they are indicative of a

generational divide between young and old gay men.

These older men have largely remained silent in the current same-sex marriage debate. I suspect this
is because they do not want to be accused of betraying their own kind or exhibiting “internalised
homophobia”, which for decades has been the accusation hurled at gay people who do not conform to
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How The Conversation is different: We explain without
oversimplifying.

It is vital that we listen to their perspectives, because older gay men are an already marginalised
group, experiencing greater financial and social insecurity than younger men. We must ensure that

same-sex marriage should it be legalised does not further sideline their experiences.

Rebels with a cause

One aspect of same-sex marriage that could confuse older gay men, and possibly also lesbians, is that
it is at odds with beliefs they might have formed when they were young. In the early 1970s, feminists
and gay liberationists asked their followers to think about how to liberate their own needs from the
constraints of family, and experiment with alternative forms of intimate relationships, very different

to the idea of nuclear family: heterosexual married parents with biological children.

In the early days, these relationships were as simple as two men regarding themselves as an item. The
acknowledgement of friends, and sometimes siblings and parents, was enough public acceptance.
Often these men would live separately but share a bed, kitchen and living room when it suited, a
relationship that sociologists call “living apart together”.

By the late 1990s, these relationships had developed to include informal “families” that could include
former boyfriends or girlfriends, supportive siblings and children from former heterosexual
relationships. Children from surrogacy or informal insemination between gays and lesbians became

more common in the early 2000s.

North American sociologist Martha Fowlkes called these gay rebels “marriage non-conformists”.
Others argued that the push for same-sex marriage is having a “mainstreaming” effect on gays and

lesbians, that is, that they are being turned into “pseudo straights”.

The appeal of marriage

Gay marriage would suit propertied gays and social conservatives who want the security of marriage
for their relationships. It would also suit gay religious observers who want to make peace with their
church and vicar or synagogue and Rabbi and be accepted by them. Maintaining gay relationships

without church or state sanction takes courage and perseverance.

Marriage and children may appeal to young gay men because the alternative is to place their trust in
community organisations and the social practices of the gay world. These are not always uniform or

supportive. For example, | have argued that bars and clubs are the only safe space for gay men to
congregate and socialise in large numbers. Many of the young men | spoke to, however, complained of

the impoverished relationships gay men formed there.

Parental approval can matter as much for young gays as it does for young straights and anecdotal
evidence | heard while interviewing gay men of all ages suggested that for some young gay men
marriage would ensure their parents’ approval. 22-year-old Zane (pseudonym) from Melbourne
wanted to mimic his parents’ successful marriage of 30 years:

I want to have a really hetero life and ... have children and ... build a family and those kind of
things with my partner and look forward to doing that ... and I'd love to ... grow old with

someone.

He justified his views as a more wholesome lifestyle than he had observed in clubs and bars where in
his view drug taking and casual sex were commonplace.

Others spoke of benefits relating to property and estate planning. Garth (psuedonym) a 23-year-old
university student from Melbourne, told me,

I can see like the benefits for like tax purposes and division of estate and stuff if someone dies

so that makes it completely understandable as to why you would \Rt a [gelm4r’9(§
()
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Other research shows that young gay men under 30 almost uniformly support gay marriage as a right
or because, like their straight brothers and sisters, they want to mark and celebrate the success of

their relationship achievement.

Listening to older gay men

It is not clear what effect same-sex marriage would have on gay people and the gay world. My
suspicion is that its effect would be conservative. This could explain why it has the support of some
religious figures and conservative commentators. Prime minister Malcolm Turnbull said many people

would vote for same-sex marriage because “they believe the right to marry is a conservative ideal as

much as any other conservative principle”.

Should same-sex marriage be approved, the fear among radical queers is that it would become the
gold standard for same-sex relationships and other relationship styles would be regarded as less
worthy.

This is about more than marriage. My latest research shows that gay men aged 60 and over had a
strong propensity not to stop working after retirement and to have poorly planned superannuation.
These men told me they used work to keep retirement boredom at bay. Poorly-planned super is also a

feature of Baby Boomers and of some men living with HIV.

I interviewed four older men living with HIV. Two had made careful plans for their old age while the
other two had not, saying that because of their HIV they had not expected to live to old age. In
contrast, many young gay men knew about and were interested in old-age planning.

Because gay social spaces and practices valorize youthfulness, they can serve to propagate ageist
beliefs. Some young gay men I interviewed said that older gays were only permitted to share their
social spaces if they were youthful. Some also said gay men of the Baby Boomer generation had
brought HIV/AIDS on themselves.

Others however lamented the absence of non-sexualised social settings where different generations

could socialise and exchange experiences.

If more young gay men embrace a “pseudo straight” identity through marriage and children, it is
likely older men will continue to be marginalised along with their views and beliefs about
relationships and family. It is refreshing to know, however, that some young gays have a real interest
in speaking to and learning from older gays and their lived experience.

‘ Homosexuality =~ Marriage  Gay marriage  Same-sex marriage  LGBT

Same-sex marriage plebiscite

How The Conversation is different

Every article you read here is written by university scholars and
researchers with deep expertise in their subjects, sharing their
knowledge in their own words. We don’t oversimplify complicated
issues, but we do explain and clarify. We believe bringing the voices
of experts into the public discourse is good for democracy.

Beth Daley

Editor and General Manager
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Charles S. LiMandri, SBN 110841
Paul M. Jonna, SBN 265389
Teresa L.. Mendoza, SBN 185820
Jeffrey M. Trissell, SBN 292480

FREEDOM OF CONSCIENCE DEFENSE FUND

P.O. Box 9520

Rancho Santa Fe, California 92067
Telephone: (858) 759-9940
Facsimile: (858) 759-9938

Attorneys for Defendants CATHY’S
CREATIONS, INC. d/b/a TASTRIES,
a California Corporation; and CATHY
MILLER, an individual.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF KERN

DEPARTMENT OF FAIR EMPLOYMENT
AND HOUSING, an agency of the State of
California,

Plaintiff,
V.
CATHY’S CREATIONS, INC. d/b/a
TASTRIES, a California Corporation; and
CATHY MILLER, an individual,

Defendants.

EILEEN RODRIGUEZ-DEL RIO and
MIREYA RODRIGUEZ-DEL RIO,

Real Parties in Interest.

) CASE NO.: BCV-17-102855
IMAGED FILE
DECLARATION OF REINA BENITEZ

Action Filed: December 13, 2017
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I, REINA BENITEZ, declare as follows:

1. I am not a party to this lawsuit. I have personal knowledge of the facts set forth in
this declaration and, if called upon as a witness, I could and would testify competently to them.

2. I am the owner of Party Palace, an event venue rental hall in Bakersfield, California.
Party Palace regularly hosts wedding receptions, as well as other events, such as Quinceafieras,
Sweet Sixteens, Baptisms, and Bridal and Baby Showers.

3. I have read several news reports regarding Mireya and Eileen Rodriguez-Del Rio’s
visit to Tastries Bakery on Saturday, August 26, 2017, and Cathy Miller’s decision not to design
and create a wedding cake for their same-sex wedding celebration. T have also read the description
of that encounter in their declarations filed in support of the Department of Fair Employment and
Housing’s petition for a preliminary injunction.

4. During the week before that Saturday, the Rodriguez-Del Rios visited Party Palace

and met with me. One of them brought out a cell phone to video- or audio-record our conversationg -

(D,

I told them that Party Palace was already booked for the date of their wedding reception. One of®

them. My calendar showed that Party Palace was indeed already booked for the date of thei
wedding reception. Mireya and Eileen Rodriguez-Del Rio then stopped recording our conversatiory
and left. I found the recording odd, but initially of no concern.

5. After 1 read online news reports regarding the Rodriguez-Del Rios and Tastries)|

1
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7. Based on my experience with the Rodriguez-Del Rios, and their descriptions of their
visit to Tastries Bakery, 1 believe that they recorded my conversation with them and asked to see
my calendar because they were looking for a lawsuit.

I declare under penalty of perjury under the laws of the State of California that the foregoing

is true and correct. Executed this [7 day of January, 2018, at Bakersfield, California.
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Charles S. LiMandri, SBN 110841
cslimandri@limandri.com

Paul M. Jonna, SBN 265389
pjonna@limandri.com

Jeffrey M. Trissell, SBN 292480
jtrissell@limandri.com

Milan L. Brandon I, SBN 326953
mbrandon@limandri.com

LiMANDRI & JONNA LLP

P.O.Box 9120

Rancho Santa Fe, California 92067

Telephone: (858) 759-9948

Facsimile: (858) 759-9938

Thomas Brejcha, pro hac vice*
tbrejcha@thomasmoresociety.org

Peter Breen, pro hac vice*
pbreen@thomasmoresociety.org

THOMAS MORE SOCIETY

309 W. Washington St., Ste. 1250

Chicago, IL 60606

Tel: (312) 782-1680

*Application forthcoming

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF KERN

DEPARTMENT OF FAIR EMPLOYMENT
AND HOUSING, an agency of the State of
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Plaintiff,
V.

CATHY’S CREATIONS, INC. d/b/a
TASTRIES, a California Corporation; and
CATHARINE MILLER, an individual,

Defendants.

EILEEN RODRIGUEZ-DEL RIO and MIREYA
RODRIGUEZ-DEL RIO,

Real Parties in Interest.

ELECTRONICALLY FILED
10/20/2021 12:54 PM

Kern County Superior Court
By Gracie Goodson, Deputy

CASE NO.: BCV-18-102633
IMAGED FILE

REPLY MEMORANDUM IN
SUPPORT OF DEFENDANTS’
MOTION FOR SUMMARY
JUDGMENT OR, IN THE
ALTERNATIVE, SUMMARY

ADJUDICATION

Date: Nov. 4, 2021

Time: 8:30 a.m.

Dept: 11

Judge: Hon. David R. Lampe
Action Filed: Oct. 17, 2018
Trial Date: Dec. 13,2021
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INTRODUCTION

A particularly odd feature of this case concerns how, in the past four years, Plaintifft DFEH’s
version of the facts has narrowed. In response to Defendants’ anti-SLAPP motion, Plaintiff DFEH
submitted the declarations of two of Defendants’ former employees—Jessica Criollo and Mary
Johnson—to support its argument that Defendants’ free speech defense was pretextual, and that in
reality, “Defendants had a policy of refusing to supply wedding cakes for same-sex couples regardless
of whether or not those cakes were custom[.]” (Anti-SLAPP Order (Mar. 27, 2019) p.12:16-22.)

But when Ms. Criollo was asked why she put “custom” in quotes in her declaration, she
repudiated it, blaming the DFEH: “I didn’t type this,” “I wouldn’t have put [] quotes.” (Defs. Ex. 17,
Criollo Dep., 64:21-65:6; see also 7d. at 13:8-22, 45:20-46:2.) For Ms. Johnson, her declaration stated
that “Tastries sometimes offered for sale a pre-made case cake that looked similar to” the Real

Parties’ wedding cake. (Plt. Ex. 14, Johnson Decl.,  11.) If true—the suggestion that anybody could

D

purchase a three-tiered white cake out of the refrigerated case—that would be a particularly damagin T

Ex. 17, Criollo Dep., 112:1-6; Defs. Ex. 18, Johnson Dep., 64:1-9]), and ignoring its own admissio. .
that even “blank, generic” cakes have at least six design elements: “a cake with [1] three [2] roun
tiers, [3] frosted with scaly [4] white [5] buttercream frosting, [6] decorated only with a few frosting
flowers/rosettes on the sides[.]” (DFEH MS]J, p.4:10-11.) This Court should grant summar

judgment for Defendants and end this unconstitutional prosecution.

7
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REPLY ARGUMENT!

1. THERE Is No MERIT TO PLAINTIFF’S CAUSE OF ACTION

1.1.  Real Parties were not Denied Full and Equal Services

As this Court explained earlier, “the State minimizes the fact that Miller has provided for an
alternative means for potential customers to receive the product they desire through the services of
another talented baker who does not share Miller’s belief. Miller is not the only wedding cake creator
in Bakersfield.” (Dept. of Fair Employment and Housing v. Miller (Cal. Super. 2018) 2018 WL 747835, at
*5.) In distinguishing Defendants’ cases (Minton and North Coast), Plaintifft DFEH states that they
only concern arranging the provision of services by a non-objector within the same business, i.e.,
another employee or another bakery owned by Defendants. (DFEH MS]J Opp., pp.4:19-6:3 & fn.4.)
This rule is not explicit in the cases and makes no logical sense. There is no reason why an actual

business relationship between bakeries is insufficient without the two bakeries being under the same

corporate umbrella. The issue is whether referring a customer to someone else is pretextual or has D

Health (2019) 39 Cal.App.5th 1155, 1164-1165, North Coast Women’s Care Medical Group, Inc. %

Superior Court (2008) 44 Cal.4th 1145, 1159.)

! The evidence supporting Plaintiff DFEH’s opposition papers is simply a smaller subset of th¢

evidence supporting its moving papers—no additional evidence was submitted. Thus, instead of ne
objections, Defendants incorporate by reference the objections that apply to the opposition evidence;
Nos 6 & 7 to the Johnson declaration. (See Forest Lawn Memorial-Park Association v. Superior Court off

inadmissible on summary judgment].) Further, Plaintifft DFEH does not oppose Defendants’ reques D
for summary adjudication of the prayer for punitive damages. Thus, this Court should dispose of it.
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1.2.  Real Parties’ Sexual Orientation Did Not Motivate the Denial of Service

Plaintiff DFEH begins by disputing CACI’s recitation of the elements of an Unruh Act claim,
stating that Real Parties’ sexual orientation need only be “a motivating reason” for Defendants’
distinction, not a “substantial motivating reason.” (Compare Tastries MS]J, p.12:3-20 [citing CACI
3060]; with DFEH MSJ Opp., pp.3:19-4:10 & fn.3.) A “substantial motivating reason” is “a reason
that actually contributed to the [act]. It must be more than a remote or trivial reason. It does not have
to be the only reason motivating the [act].” (CACI No. 2507.)

Defendants agree that no court has engaged in a substantive analysis of this distinction (even
the cases that Plaintiff DFEH cites), but many courts implicitly accept CACI’s pronouncement that a
“substantial motivating reason” is the proper interpretation. (See Minton, supra, 39 Cal.App.5th at

1161 [quoting trial court holding that plaintiff failed to allege “that Dignity Health’s refusal to have the

procedure performed at [Mercy| was substantially motivated by Mr. Minton’s gender identity.”];
Thurston v. Omni Hotels Management Corporation (2021) _ Cal. App.5th ;2021 WL 4315811, at * -

fn.5 [quoting CACI 3060 and its “substantial motivating reason” standard].)?

Props., LLC (C.D. Cal., June 6, 2018), No. 2:17-cv-03581-SVW-MRW, 2018 WL 6039875, at *213]
Stewart v. American Association of Physician Specialists, Inc. (C.D. Cal., Nov. 30, 2015) No. 5:13-c
01670-ODW (DTBx), 2015 WL 7722349, at *6.)

3 As for the federal cases cited, they quote the 2009 version of BAJI No. 7.92. (See Wilkins-Jones
County of Alameda (N.D. Cal. 2012) 859 F.Supp.2d 1039, 1048; Gutierrez v. Gonzalez (C.D. Cal., Ap
26, 2017) No. 2:17-cv-01906-CAS(Ex), 2017 WL 1520419, at *5.) But BAJI No. 7.92 was late

“intentional discrimination” element of Unruh. (See 74.; see also CACI No. 3060 (2021) Direction D
for Use [“The intent requirement is encompassed within the motivating-reason element.”].)
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here. (See Tastries MS] Opp., § A, pp.11:4-12:17, 13:2-21; see also Thurston, supra, 2021 WL 4315811,
at *3-5 [noting that the plaintiff must “possess a bona fide intent to sign up for or use its services” for
there to be intentional discrimination]; Zotes-Isotoner Corp. ». U.S. (Fed. Cir. 2010) 594 F.3d 1346,
1358 [taxing only men’s gloves is insufficient evidence of intent to discriminate against men].)
Plaintiff DFEH then engages in a lengthy recitation of the facts of Christian Legal Society ».
Martinez (2010) 561 U.S. 661, as well as In re Marriage Cases (2008) 43 Cal.4th 757. (See DFEH MS]J
Opp., p.6:18-8:6) The applicability of either to the present case suffers from the fact that they were
not Unruh Act cases such that “intentional discrimination” was not required. (See Tastries MS]J,
§ A, p.13:2-21.) Further, turning to the facts of Christian Legal Society, although it does hold (with
hardly any analysis) that discrimination on the basis of homosexual sexual conduct is discrimination on
the basis of homosexual status (Christian Legal Society, supra, 561 U.S. at 689), this analysis does not

translate to the context of same-sex marriage, since people of all sexual orientations can favor or

disfavor same-sex marriage, or marriage generally, for a myriad of reasons. (See Brush & Nib Studz'
LC v. City of Phoenix (2019) 247 Ariz. 269, 290 [distinguishing Christian Legal Society on this basis].)

Black letter Unruh Act jurisprudence is that “[tlhe Unruh Act does not prohibiy

resulting from the individual’s membership in a particular class of persons.” (Cloutier v. Prudential Ins:

Co. of America (N.D. Cal. 1997) 964 F.Supp. 299, 304; see Civ. Code, § 51(c).)* There s conceptua

[all undisputed]; SSUMF No. 5.) In this context, there is no Unruh Act claim.

2. THERE IS A COMPLETE DEFENSE TO PLAINTIFF’S CAUSE OF ACTION
2.1.  The Free Exercise Clause of the California Constitution
Here, Plaintiff DFEH begins by trying to convince the Court to reject the pre-Smith stric. .

scrutiny standard applied by the California Supreme Court in its last three cases that addressed th

§51(e)(4).) “Sexual orientation” is merely defined as “heterosexuality, homosexuality, andD

bisexuality” without further elaboration. (Civ. Code, § 51(e)(7); Gov. Code, § 12926(s).) =
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Free Exercise clause of the California Constitution—and instead apply the post-Swmith standard
applicable to the Free Exercise clause of the First Amendment. (DFEH MS]J Opp., § ILB.2(a),
pp.14:10-15:11.) This is not an option available to the Court. Since the California Supreme Court
started applying a pre-Smith strict scrutiny (while technically not resolving the appropriate test), every
appellate opinion has followed the California Supreme Court’s lead and done so as well.®

Plaintiff DFEH next argues that there is no substantial burden on Defendants’ Free Exercise
rights, and so those rights are not triggered at all. (DFEH MS]J Opp., § IL.B.2(b), pp.15:13-17:7.)
Notably, all of Defendants’ material facts regarding their California Constitution Free Exercise
defense are undisputed except Defendants’ statement that “Without the revenue from making
wedding cakes, Defendants’ bakery business is not financially viable. (See DSS #8 [disputed]; DSS
##6-7, 9-11 [undisputed].) However, the only evidence cited by Plaintiff DFEH to rebut this is

Defendant Miller’s own declaration. (See PAUMF No. 56 [citing 2d Miller Decl., q/52].) According to

417, 438 [following lead of California Supreme Court and applying strict scrutiny]; DiLoreto
Board of Education (1999) 74 Cal.App.4th 267, 279 [applying strict scrutiny].)
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everything except the substantial burden analysis, and three justices dissenting. (See Smith v. Fair
Employment & Housing Com. (1996) 12 Cal.4th 1143, 1189-1192 [Mosk, J., concurring].) Justice Mosk
contended that the “substantial burden” analysis employed by the plurality in FEHC was itself
unconstitutional because it required courts to pass on religious questions (/4. [Mosk, J., concurring].)
Eight years later, when the California Supreme Court addressed the California Free Exercise
clause again, Justice Mosk’s concerns made their way into the majority opinion, which noted that
“[t]he need to ask questions such as these” to answer the substantial burden question “places a court
in an uncomfortable position.” (Catholic Charities of Sacramento, Inc. v. Superior Court (2004) 32
Cal.4th 527, 563.) As a result, the Court “[a]ssum[ed] for the sake of argument the WCEA
substantially burdens a religious belief or practice[.]” (/4. at 564.) Since then, every California court
has accepted the objector’s assertion of a substantial burden. (See North Coast, supra, 44 Cal.4th at

1158; see #nfra, fn.4.) This Court should do likewise. Forcing Defendants out business must be a

substantial burden (DSS ##7-8), thus triggering strict scrutiny, which cannot be satisfied. (Compare

2.2. The Free Exercise Clause of the U.S. Constitution

accommodations. (DFEH MS]J Opp., pp.10:3-22.) That is simply not true. Nowhere does the Couf .
in Fulton say that its Free Exercise holding does not apply to public accommodations. (Fulton, supra
141 S.Ct. 1876-1882.) For different reasons, the Court found that Catholic Social Services was not 3
public accommodation under Pennsylvania’s non-discrimination statute (i4. at 1880-1881), bu

subsequent cases have not narrowly confined Fulton to its factual setting. (Dahl v. Board of Trustees of
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Western Michigan University (6th Cir. 2021)  F.4th /2021 WL 4618519, at *2.)

Turning to the substance of Fulton, Plaintiff DFEH states, without analysis or citation, that
“Unruh provides no discretionary exemptions; DFEH has no power to exempt religious entities or
for-profit public accommodations.” (DFEH MS]J Opp., p.11:6-7.) Plaintiff DFEH relegates the
substance of its argument to a footnote, stating that Unruh’s “limiting language” does not create
“individualized exemptions.” (DFEH MSJ Opp., p.11, fn.6 [citing Civ. Code, § 51(c)].) But it’s hard
to read subdivision (c) any other way: it is “a formal mechanism for granting exceptions” if California
thinks the exception is important enough. (Fulton, supra, 141 S.Ct. at 1879; see also Tastries MS]J,
pp-20:17-21:13.) This is despite the fact that “government regulations are not neutral and generally
applicable ... whenever they treat any comparable secular activity more favorably than religious
exercise.” (Tandon v. Newsom (2021) 141 S.Ct. 1294, 1296 [original emphasis].) The Unruh Act is

aimed at eradicating invidious discrimination, yet under subdivision (c) California has deemed it fit to

exempt itself.® So secular governmental discrimination is treated “more favorably” than religiously

based discrimination, both triggering and failing strict scrutiny. (7andon, supra, 141 S.Ct. at 1296; A.

Hochul (N.D.N.Y. 2021) __ F.Supp.3d _, 2021 WL 4734404, at *9.)

Games—since they “are organized and conducted under the terms of an international agreement.’
(Martin v. International Olympic Committee (9th Cir. 1984) 740 F.2d 670, 677.)
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MSJ Opp., pp.11:15-12:15.) Apparently, according to Plaintiff DFEH, if a ““message-based justification”
for declining services has the effect of “exclud[ing] only gay people,” then the justification is irrelevant.
(DFEH MSJ Opp., p.12:1-4.) Thus, a policy that “wedding cakes must not contradict God’s sacrament
of marriage between a man and a woman” (2d Miller Decl., Ex. A) would be illegal for allegedly
“exclud[ing] a protected class of people.” (DFEH MS]J Opp., p.12:10.) Regardless of the fact that there
is space between homosexual status and same-sex marriage (see § 1.2, supra), Plaintiff DFEH cannot
merely re-characterize speech as conduct because it does not like the speech. (See National Institute of
Family and Life Advocates v. Becerra (2018) 138 S.Ct. 2361, 2373-2374.)7

Plaintiff DFEH also argues that Defendants refused to sell the Real Parties “blank, generic”
cakes (DFEH MS]J Opp., pp.1:2-3, 2:7-10) and “blank cakes [that] . . . were not inherently expressive.”
(DFEH MSJ Opp., p.18:20-21.) But as explained in the introduction, these statements (and many

more like them) distort the facts to imply that Defendants’ cakes are unoriginal and lacking in artistry

question, then, is whether “[a] jury could infer” that the suspicious timing evidenced either invidious{

animus, or at least an intent to treat Defendants differently than others. (Ashaheed, supra, 7 F.4th at 1244

Benz v. Rogers Memorial Hosp., Inc. (E.D. Wis., Feb. 9, 2006) No. 04-C-1079, 2006 WL 314407, at * 2D
[Wiccan is a recognized religion protected against discrimination].)
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& fn.3[italics added].) Defendants reject that no reasonable person could make such an inference.

Fourth, Plaintift DFEH dismisses Defendants’ assertion of the Hybrid Rights doctrine.
(DFEH MSJ Opp., pp-13:9-14:2.) While the doctrine has been severely criticized by many courts, this
just shows how deep the split is, as many other courts fully embrace it. (See, e.g., Telescope Media
Group v. Lucero (8th Cir. 2019) 936 F.3d 740, 759-760; see also Fulton, supra, 141 S.Ct. at 1918 [Alito,
J., concurring] [collecting cases on each side of a three-way split].) With Defendants raising both
serious speech and religion concerns in this case, the Hybrid Rights doctrine fully applies. (See Axson-
Flynn v. Johnson (10th Cir. 2004) 356 F.3d 1277, 1297.)

Under each of the above four arguments, the Unruh Act as applied by Plaintiff DFEH to
Defendants is not neutral and generally applicable (DSS ##12-22), thus triggering strict scrutiny,
which cannot be satisfied. (Compare DSS ##23-25; with Fulton, supra, 141 S.Ct. at 1875, 1882.)

2.3.  The Free Speech Clause of the U.S. Constitution

The main deficiency in Plaintifft DFEH’s argument is its failure to accept this Court’s priofy

meaning.” (Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Com’n (2018) 138 S.Ct. 1719, 1723
[“Masterpiece I’].) But in any event, since Washington state courts do not provide authority binding
on this Court, it is not a basis to reverse itself. (See Tastries MSJ Opp., § B.2.)8 .

Under the lesser “expressive conduct” analysis, Plaintiff DFEH concedes that Defendant

(1) “intend to convey a message when they sell wedding cakes” (DFEH MS]J Opp., p.18:12-13; DS

8 Also, it is irrelevant that the Unruh Act does not target speech on its face. (DFEH MS] Opp.§
pp-17:27-18:1.) Applying it to Defendants’ speech is unconstitutional. (Hurley v. Irish-American Gayg
Lesbian and Bisexual Group of Boston (1995) 515 U.S. 557, 572.)
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#33), but disputes that (2) any reasonable observer would understand that message. (DFEH MS]J Opp.,
p.18:15-21; DSS #34.) In disputing this, however, Plaintiff DFEH does not offer its own evidence; it
simply contends that it is a matter of law and “it is unsupported by the evidence cited.” (DSS #34.)
Defendants agree that this is a matter of law that needs no evidence because, unlike flowers, “a wedding
cake needs no particular design or written words to communicate the basic message that a wedding is
occurring, a marriage has begun, and the couple should be celebrated.” (Masterpiece I, supra, 138 S.Ct. at
1743 & fn.2 & 3 [Thomas, J., concurring].) Defendants, however, disagree that the evidence submitted
is insufficient. (See DSS #34 [citing 2d Miller Decl., qq 22-23; Defs. Ex. 17, Jessica Criollo Dep., 85:5-
86:6].) Further, in this context, where the Unruh Act as applied is a content-based regulation, strict
scrutiny is applicable—not just intermediate scrutiny. (Masterpiece I, supra, 138 S.Ct. at 1746 [ Thomas,
J., concurring] [citing Texas v. Johnson (1989) 491 U.S. 397, 412].)
CONCLUSION

Plaintiftf DFEH’s opposition boils down to the argument that this Court should broaden <.i

of this case, religious objectors will have the responsibility to offer an accommodation that ensures fu

and equal services. (Tastries MS] Opp., pp.25:21-28; Fulton, supra, 141 S.Ct. at 1881-1882.)

the orthodox beliefs of Hinduism and major sects of Buddhism” (Miller, supra, 2018 WL 747835, aff

*4), have been rooted in bigotry for thousands of years. Such a pronouncement would fly in the face of

that their constitutional rights need to be vigorously protected by the judiciary.
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Dated: October 20, 2021

Respectfully submitted,

LiMANDRI & JONNA LLP

@harles S. LiMandri

Paul M. Jonna

Mark D. Myers

Jeffrey M. Trissell

Robert E. Weisenburger

Milan L. Brandon II

Attorneys for Defendants Cathy’s
Creations, Inc. and Catharine Miller
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OBJECTIONS TO DECLARATION OF CATHARINE MILLER IN SUPPORT OF

DEFENDANTS” MOTION FOR SUMMARY JUDGMENT (MILLER DECLARATION)

Ruling on the
Material Objected to: Grounds for Objection:
Objection:

1. Miller Declaration,  12: Improper legal conclusion (Evid. Sustained:
“My decisions on whether to design a | Code § 310);
custom cake or coordinate an event Overruled: ____
never focus on the client’s identity. Hearsay (Evid. Code, § 1200).
Rather, they focus on what the
custom cake or event will express or
celebrate.”
2. Miller Declaration, 1 13: Improper legal conclusion (Evid. Sustained:
“A potential customer’s identity or Code § 310);
characteristic simply has no bearing Overruled: _____
on whether [ accept a custom cake Hearsay (Evid. Code, § 1200).
order.”
3. Miller Declaration, 1 15: Lacks foundation (Evid. Code, {1 Sustained:
“In the baking profession, my policy | 403, 702, 800);

Overruled: -

is not unusual: it is standard industry
practice for cake artists to decline to
create custom cakes expressing
messages or celebrating events that
would conflict with their beliefs or
worldview.”

Lacks personal knowledge (Evid.
Code, 88 403(a)(2), 702);

Hearsay (Evid. Code, § 1200).

4. Miller Declaration, { 18: Lacks foundation (Evid. Code, 1 Sustained:
“I know that there are many 403, 702, 800);
other competent store-front bakeries Overruled: ____.
in Bakersfield, and hundreds of Lacks personal knowledge (Evid.
“cottage” bakers who make Code, 88 403(a)(2), 702);
wedding cakes out of their home as
allowed under California law. Hearsay (Evid. Code, § 1200).
Through my calls to other bakeries,
[ know that Tastries Bakery is the
only bakery that does not provide
custom products for same-sex
weddings.”
5. Miller Declaration, 1 19: Improper legal conclusion (Evid. Sustained:
“[M]y custom wedding cakes are no | Code § 310);
Overruled:

exception. They are my artistic
expression because, through them, |
and my business communicate a
message of profound importance.
For example, my custom wedding

Hearsay (Evid. Code, § 1200).
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cakes announce a basic message: this
event is a wedding, and the couple’s
union is a marriage. They also
declare an opinion: the couple’s
marriage should be celebrated.
These expressions have a lasting
value through pictures presenting
the wedding cake as a centerpiece of
their wedding celebration. Therefore,
whenever I create a custom wedding
cake, I am expressing a message
about marriage.

6. Miller Declaration,  22:

“Even from a secular perspective—
absent any religious undertone—the
wedding cake has been a symbol of a
marital union dating back to the
1700’s. The wedding cake is the
centerpiece of the wedding reception
and a focal point for pictures and
ceremony during the reception.
Cutting the cake togetheris a
tradition signifying the first act as
man and wife, providing hospitality
to their guests as a new family.
Feeding each other the first bite of
their wedding cake is another ritual
reflecting the vows the couple made
to each other only moments before
to provide for

each other.”

Improper legal conclusion (Evid.
Code § 310);

Lacks foundation (Evid. Code, 1
403, 702, 800);

Lacks personal knowledge (Evid.
Code, 88 403(a)(2), 702);

Speculative (Evid. Code 8§ 702, 800);
Hearsay (Evid. Code, § 1200).

Sustained:

Overruled:

7. Miller Declaration  23:

“In the past, the wedding ceremony
was the primary focus and the
reception was a short event held in
the hall at the church. Even then, the
wedding cake was the centerpiece of
the reception. Today, the reception
has become a much bigger part of the
wedding. Now, couples put much
more focus on their reception and
organize a full day event, but through
the years and changing customs, the
wedding cake continues to be the
traditional centerpiece of the
marriage celebration.”

Improper legal conclusion (Evid.
Code § 310);

Lacks foundation (Evid. Code, 1
403, 702, 800);

Lacks personal knowledge (Evid.
Code, 88 403(a)(2), 702);

Speculative (Evid. Code 88§ 702, 800);
Hearsay (Evid. Code, § 1200).

Sustained:

Overruled: _ °
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8. Miller Declaration, { 25:
“Although no professional bakery

Lacks foundation (Evid. Code, 1
403, 702, 800);

Sustained:

produces all products entirely from Overruled:
scratch, we go above and beyond Lacks personal knowledge (Evid.
most bakeries to produce custom Code, 88 403(a)(2), 702);
flavors and products with carefully
selected ingredients validated Speculative (Evid. Code 88 702, 800);
thrgugh ’?ur testing and by customer Hearsay (Evid. Code, § 1200).
reviews.
9. Miller Declaration, 1 30: Lacks foundation (Evid. Code, Sustained:
“[T]hey [Tastries staff] oftentimes 403, 702, 800);
interact with guests as they’re Overruled: _____
placing the cake, adding flowers or Lacks personal knowledge (Evid.
setting up a dessert bar.” Code, 8§88 403(a)(2), 702);

Speculative (Evid. Code 88§ 702, 800);

Hearsay (Evid. Code, § 1200).
10. Miller Declaration, § 31: Lacks foundation (Evid. Code, Sustained:
“They know that their custom 403, 702, 800);

Overruled:

wedding cake will stand as the iconic
centerpiece of the wedding
celebration and that some of their
friends will want to know who
designed it.”

Lacks personal knowledge (Evid.
Code, 88 403(a)(2), 702);

Speculative (Evid. Code 88§ 702, 800);
Hearsay (Evid. Code, § 1200).

11. Miller Declaration, § 32:
“[A]rtistry that goes into each and
every wedding cake that we design
and create ....”

Improper legal conclusion (Evid.
Code § 310);

Hearsay (Evid. Code, § 1200).

Sustained:

Overruled: .

12. Miller Declaration, { 38:

“IN]ew owner (Jennifer) has agreed
to accept referrals for same-sex
wedding orders. All other bakeries in
Bakersfield would do the same, so
there are several options for
referrals based on the style of cake
and how busy each bakery may be.”

Lacks foundation (Evid. Code, 1
403, 702, 800);

Lacks personal knowledge (Evid.
Code, 88 403(a)(2), 702);

Speculative (Evid. Code 8§ 702, 800);
Hearsay (Evid. Code, § 1200).

Sustained:

Overruled:

13. Miller Declaration, { 52:
“Tastries will suffer significant harm if]
the Court issues an order that requires
Tastries to either accept same-sex
wedding cake orders or to stop taking
wedding cake orders altogether.
Wedding services account for 25-30%

of Tastries’ sales revenue with many

Improper legal conclusion (Evid.
Code § 310);

Lacks foundation (Evid. Code § 403):
insufficient foundation laid to opine
Tastries would become insolvent;

Sustained:

Overruled:

cLIY
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customer relationships that follow-on
from the initial wedding order (baby
showers, birthdays, anniversaries,
etc.). Should Tastries stop selling
wedding cakes, it would likely become
insolvent and be forced to close.”

Speculative (Evid. Code, §§ 800,
803);

Hearsay (Evid. Code, § 1200).

OBJECTIONS TO DECLARATION OF JEFFREY M. TRISSEL IN SUPPORT OF

DEFENDANTS” MOTION FOR SUMMARY JUDGMENT (TRISSEL DECLARATION)

14. Trissel Declaration, | 4: Lacks foundation (Evid. Code § 403);| Sustained:
“Despite this extension, and without
waiting to hear from my clients, on Lacks personal knowledge (Evid. Overruled:
December 13,2017, the DFEH Code, 88 403(a)(2), 702);
rushed into court and filed a petition
for preliminary injunctive relief Speculative (Evid. Code, §8 800,
under Gov. Code, § 12974.” 803);

Hearsay (Evid. Code, § 1200).
15. Trissel Declaration, 1 5: Lacks foundation (Evid. Code, Sustained:
“The next day, December 14, 2017,
the DFEH tried to obtain a temporary 403, 702, 800); Overruled: __
restraining order and order to show | | acks personal knowledge (Evid.
cause re: preliminary injunction
against my clients making custom Code, 88 403(a)(2), 702);
wedding cakes for opposite-sex . _
weddings unless they made custom Hearsay (Evid. Code, § 1200);
wedding cakes for same-sex Irrelevant (Evid. Code, 88 210, 350);
weddings.” o )

Prejudicial (Evid. Code, § 352).
16. Trissel Declaration, § 7: Lacks foundation (Evid. Code, {1 Sustained:
“The timing of the DFEH’s decision to | 403, 702, 800);

Overruled: |

initiate a petition for preliminary
injunctive relief under Gov. Code, §
12974 has always been strange. The
DFEH’s timing was two days before
Defendants planned to respond to
the DFEH’s interrogatories. However,
it was also 10 days after the Supreme
Court heard oral argument in
Masterpiece Cakeshop, Ltd v. Colorado
Civil Rights Comm’n, No. 16-111, and
so it could be inferred that the filing
was in response to that oral

Lacks personal knowledge (Evid.
Code, 88 403(a)(2), 702);

Hearsay (Evid. Code, § 1200);
Irrelevant (Evid. Code, 88 210, 350);
Prejudicial (Evid. Code, § 352).
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argument which favored Defendants’
constitutional rights.”
17. Trissel Declaration,  8: Lacks foundation (Evid. Code, 11 Sustained:
“As part of its aggressive litigation 403, 702, 800);
tactics, on January 10, 2018, the Overruled:
DFEH filed a renewed motion Lacks personal knowledge (Evid.
seeking a preliminary injunction that | Code, 88 403(a)(2), 702);
would force Defendants to either
create custom cakes expressing Hearsay (Evid. Code, § 1200);
messages that Vio}’ate her faith or Irrelevant (Evid. Code, §§ 210, 350);
none whatsoever.
Prejudicial (Evid. Code, § 352).
18. Trissel Declaration, 1 9: Hearsay (Evid. Code, § 1200); Sustained:
“In response to the DFEH’s motion )
for a preliminary injunction, my Irrelevant (Evid. Code, 88 210, 350); | Overruled:
office and Defendants argued that |mpr0per |ega| conclusion (EVld
Defendants did not make any Code § 310).
distinction on the basis of sexual
orientation, but rather their
objection is simply to sending a
message celebrating any form of !
marriage except between one man
and one woman. Defendants do not
wish to send such a message for any
person, regardless of their sexual
orientation. That remains
Defendants’ position.”
19. Trissel Declaration, { 12: Hearsay (Evid. Code, § 1200); Sustained:
“The DFEH did not appeal the court’s .
ruling. Instead, the agency waited for Irrelevant (Evid. Code, 88 210, 350); | Overruled: ____°
months, then continued its fruitless | jmproper legal conclusion (Evid. y
investigation of Defendants. On Code § 310).
October 17, 2018, the DFEH filed this
instant civil action, containing no new
material facts.”
20. Trissel Declaration, { 13: Hearsay (Evid. Code, § 1200); Sustained:
During a discovery hearing in this Irrelevant (Evid. Code, 88 210, 350); | Overruled:

case, in response to Defendants
argument that the Real Parties in
Interest may have been primarily
looking for a lawsuit, counsel for the
DFEH responded with the following
statement. “Plaintiffs have looked for
cases to push the law forever.

Rosa Parks was not just happened to
be taking the bus that day. [sic] So

Lacks foundation (Evid. Code, 11
403, 702, 800). Defense counsel did
not include the full quote. The next
line reads: “But, again, there is no
evidence of that here, and it doesn't
change anything.” (Trissel
Declaration, Ex. A, p. 20:10-11.)
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whether or not there is knowledge
going in there does not change the
fact that there was a violation.”

Dated: October 6, 2021

DEPARTMENT OF FAIR EMPLOYMENT
AND HOUSING

By:
Gregory J. Mann
Associate Chief Counsel
Attorneys for the Department of Fair
Employment and Housing
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