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INTEREST OF AMICI CURIAE1 

Amici are professors Elizabeth A. Clark, Associate Director of the 

International Center for Law and Religion Studies at the J. Reuben Clark Law School 

at Brigham Young University; Teresa Stanton Collett, Professor of Law at the 

University of St. Thomas School of Law; Robert F. Cochran, Jr., Professor Emeritus 

at the Pepperdine Caruso School of Law; David F. Forte, Professor of Law at 

Cleveland State University; Richard W. Garnett, Paul J. Schierl/Fort Howard 

Corporation Professor of Law and Director of the Program on Church, State & Society 

at Notre Dame Law School; Michael P. Moreland, University Professor of Law and 

Religion and Director of the Elanor H. McCullen Center for Law, Religion and Public 

Policy at the Charles Widger School of Law at Villanova University; and Robert J. 

Pushaw, the James Wilson Endowed Professor of Law at the Pepperdine Caruso 

School of Law.  

Amici are legal scholars whose research focuses on religious liberty. Their 

amicus submissions have been cited by courts, including in Our Lady of Guadalupe 

School v. Morrissey-Berru, 140 S. Ct. 2049 (2020). 

 
1 Counsel for amici curiae states pursuant to Fed. R. App. P. 29(a)(4)(E) that (1) no party’s 
counsel authored this brief in whole or in part; (2) no party or party’s counsel contributed 
money that was intended to fund preparing or submitting this brief; and (3) no person, 
other than amici curiae or their counsel, contributed money that was intended to fund 
preparing or submitting this brief. All parties have consented to the filing of this brief 
pursuant to Fed. R. App. 29(a)(2). 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Religion concerns both belief and conduct. Thus, religious education focuses 

not only on the teaching of doctrines, but also on the formation of character, morals, 

and habits. In our modern, pluralistic society, this often means students at religious 

institutions will be trained to think and act differently than their peers at secular 

institutions, sometimes in regard to dress, sometimes in regard to food or drink, and 

sometimes in regard to sexual morality. That is as it should be. Religious liberty 

means the right to be different. This freedom can exist only if religious institutions 

have the ability to create learning environments where their beliefs and way of life 

are passed on through both instruction and personal example. 

Plaintiff asks this Court to radically curtail this liberty and to entangle itself 

in a quintessentially religious question: whether a former guidance counselor is fit 

to serve in that role at a Roman Catholic school after she entered into a civil 

marriage with a member of the same sex in violation of the school and the 

Archdiocese’s sincere religious beliefs. This Court should decline that invitation.  

As the school and the Archdiocese have ably argued, Plaintiff falls 

comfortably within the “ministerial exception” as defined by the Supreme Court in 

Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, 565 U.S. 171, 182 

(2012), and Our Lady of Guadalupe, 140 S. Ct. at 2060. We submit this amicus brief 

to amplify why this is not only mandated by those Supreme Court precedents, but 

also by the original understanding of the First Amendment, on which the Court 
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relied in those cases. We also expand on Defendants’ very important point that—

even if Plaintiff had not been a “minister”—her claims would nevertheless be 

foreclosed by the First Amendment’s broader protection of religious autonomy 

because the basis for Plaintiff’s non-renewal was religious in nature.  

* * * 

 This is not a hard case, but it is an important one. Unless protected, religious 

groups will be forced either to abandon their deeply held beliefs and practices 

relating to sexual morality or to shut down. This would inevitably lead to the kind 

of strife and social conflict that the First Amendment was designed to prevent and 

would dramatically raise the stakes of all future policy debates. The framers of the 

Constitution knew from experience and study how destructive such existential 

contests could be, and they wisely protected the freedom of the church to operate 

without government intrusion. This Court should do the same.  

ARGUMENT 

I. The Principle of Church Autonomy Is Deeply Rooted in the Anglo-
American Legal Tradition. 

The church autonomy doctrine—also known as “the freedom of the church,” 

the religious abstention doctrine, or the ecclesiastical abstention doctrine—marks “a 

boundary between two separate polities, the secular and the religious.” Korte v. 

Sebelius, 735 F.3d 654, 677 (7th Cir. 2013). The boundary between church and state 

benefits both the secular state and religious people and institutions because it 
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ensures the freedom of people of faith to organize voluntarily and order their 

internal affairs based on their religious beliefs, and it protects government from 

becoming entangled in those affairs. See Kedroff v. St. Nicholas Cathedral of 

Russian Orthodox Church in N. Am., 344 U.S. 94 (1952); see also Tomic v. Cath. 

Diocese of Peoria, 442 F.3d 1036, 1042 (7th Cir. 2006), abrogated on other grounds 

by Hosanna-Tabor, 565 U.S. 171 (“Judges have an interest independent of party 

preference for not being asked to decide an issue that they cannot resolve 

intelligently. Americans would, moreover, be deeply offended at the thought of their 

secular courts taking on the additional role of religious courts, as if the United 

States were a theocracy.”). As Professor Garnett (one of the signatories of this brief), 

has put it: “The ‘freedom of the church’ can and should be seen as a structural 

feature of social and political life—one that promotes and enhances freedom by 

limiting government—and also as a moral right to be enjoyed by religious 

communities.” Richard W. Garnett, The Freedom of the Church: (Toward) an 

Exposition, Translation, and Defense, in The Rise of Corporate Religious Liberty 

(Schwartzman et al., eds. 2015). 

Per both Hosanna-Tabor and Our Lady of Guadalupe, understanding the 

historical evolution of religious liberty is essential to grasping the First 

Amendment’s scope. We therefore begin by recounting the historical background 

that the framers were responding to in enacting the First Amendment’s twin 
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commands protecting free exercise and prohibiting laws respecting an 

establishment of religion. 

*  

As important and familiar as the boundary between church and state is to 

the American legal tradition, it is of comparatively recent vintage. For most of 

human history, the union—or at least the interdependence—of throne and altar was 

common.  

A major turning point occurred in the fourth century, when the Roman 

Empire abandoned its quest to eradicate Christianity, and—in the Edict of Milan 

(321 A.D.)—officially adopted a posture of tolerance that recognized ecclesiastical 

independence for all. Lactantius, De Mortibus Persecutorum, in 7 The Ante-Nicene 

Fathers 320 (A. Cleveland Coxe, ed. 1886). The tolerance afforded at Milan applied 

“not simply [to] individuals but [also to] the . . . Church, the body (corpus) of 

Christians.” Robert Louis Wilken, Liberty in the Things of God: The Christian 

Origins of Religious Freedom 23 (2019).  

Yet religious tolerance was only selectively afforded. The Roman Empire soon 

entangled itself in the manifold questions of Christian doctrine and church 

governance—often persecuting those who disagreed. And while church leaders did 

from time to time confront imperial attempts to control their decisions, state 

entanglement in religious affairs continued through the fall of the Roman Empire 

and into the Middle Ages.  
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It was not until Investiture Crisis of the 11th century that something like the 

“freedom of the church” began to emerge in a concrete way. See, e.g., Thomas C. 

Berg et. al., Religious Freedom, Church-State Separation, and the Ministerial 

Exception, 106 Nw. U.L. Rev. Colloquy 175, 179 (2011). The Investiture Crisis began 

in 1072 because of a disagreement between the Pope and the Holy Roman Emperor 

about who would get to select bishops. The Catholic Church asserted its freedom to 

elect its ministers without imperial sanction, a proposition that the Emperor 

emphatically rejected. The disagreement led to nearly 50 years of civil war in 

Germany and saw Pope Gregory VII excommunicate Emperor Henry IV on two 

separate occasions. The eventual resolution in 1122, however, was decisive: Pope 

Callixtus II and Emperor Henry V agreed on the Concordat of Worms, in which “the 

emperor guaranteed that bishops and abbots would be freely elected by the church 

alone,” though the emperor retained the right to invest them with their rights of 

temporal property. Harold J. Berman, Law and Revolution: The Formation of the 

Western Legal Tradition 98 (1983). The church’s victory was in some ways more of 

formal than actual—monarchs still were often able to exercise de facto control of the 

election process.  

Indeed, during the same period, English monarchs were successfully able to 

thwart papal policy concerning the celibacy of the clergy. William I (aka William the 

Conqueror, 1028–87) “retained the church in great subjection, as well as his lay 

subjects; and would allow none, of whatever character, to dispute his sovereign will 
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and pleasure.” 1 David Hume, The History of England 229 (Oxford, Talboys and 

Wheeler 1826). And when Pope Gregory VII insisted upon the celibacy of the clergy, 

William I saw the situation “from a more worldly point of view” and promptly 

granted dispensations to the English priests. E.F. Churchill, The Dispensing Power 

of the Crown in Ecclesiastical Affairs, 38 L. Q. Rev. 297, 298 (1922). William’s 

successor, Henry I (1068–1135), finally agreed to enforce the celibacy of the clergy, 

yet as soon as he declared the royal act, he too dispensed with his own law on behalf 

of any offending priest willing to “pay the price of his protection.” Id. Thus, as 

Florence of Worcester recounted, “[s]o all went home and the decrees stood for 

nought; all held their wives by the King’s leave as they had done before.” Id. (citing 

H.W. Carless Davis, England under the Normans and Angevins 146 (1915)). 

Richard I (aka Richard the Lionheart, 1157–99) also dispensed with canon law—

this time forbidding tournaments and selling the permits to raise money for a 

military expedition in the Third Crusade. Id. at 299. 

A more circumscribed vision of church-state relations, however, prevailed at 

Runnymede in 1215, when English barons demanded, and the king accepted, that 

“the English church shall be free, and shall have its rights undiminished and its 

liberties unimpaired.” Hosanna-Tabor, 565 U.S. at 182 (quoting J. Holt, Magna 

Carta App. IV, p. 317, cl. 1 (1965)). As the Supreme Court has recognized, “[t]he 

King in particular accepted the ‘freedom of elections,’ a right ‘thought to be of the 

greatest necessity and importance to the English church.’” Id.  
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But like the Concordat at Worms, the autonomy guaranteed by Magna Carta 

was ephemeral, and the English Church soon faced renewed interference from the 

Crown in religious decision-making. Things came to a head during the reign of King 

Henry VIII after his court officials failed to secure a papal annulment of his 

marriage to Queen Catherine of Aragon so that the King could marry Anne Boleyn 

(and thus, at last, beget a male heir).  

The disagreement was—like this case—about what the Bible teaches about 

sexual morality. Henry (apparently quite sincerely) believed that he had been 

cursed by God because Queen Catherine was the widow of his late elder brother, in 

violation of Leviticus 20:21 (“And if a man shall take his brother’s wife, it is an 

unclean thing: he hath uncovered his brother’s nakedness; they shall be childless.”). 

Those who supported Catherine disagreed, pointing to Deuteronomy 25:5, which 

requires the brother of a deceased man to marry his brother’s widow if the brother 

had died without an heir.  

Faced with a politically fraught, no-win decision, Rome delayed and delayed 

giving an answer. An enraged Henry eventually took matters into his own hands, 

and with the aid of Parliament and his ecclesial allies, was declared supreme head 

of the English Church in 1535, with full authority to appoint church officials. See 

The Act of Supremacy of 1534, 26 Hen. 8, ch. 1; The Act in Restraint of Annates, 25 

Hen. 8, ch. 20.  
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Subsequent English monarchs continued to wield increased authority, often 

stifling both religious exercise and church autonomy in service of their own secular 

power. For example, James I proclaimed it “the chiefest of all kingly duties . . . to 

settle the affairs of religion.” Documents Illustrative of English Church History 513 

(Henry Gee & William John Hardy eds., 1896). Charles I went further by requiring 

all clergy to swear an oath of allegiance, “bind[ing] themselves never to consent ‘to 

alter the government of th[e] church by archbishops, bishops, deans and 

archdeacons, etcetera, as it stands now established.’” Felix Makower, The 

Constitutional History and Constitution of the Church of England 76 (1895). 

Charles I’s heavy-handed antipathy toward reformed Protestantism was one of the 

major causes of the English Civil War and his own trial and execution.  

Despite attempts by some Puritan and reformed sects to establish a 

theocracy, after Charles I’s execution, the ensuing Commonwealth period (1649–60) 

was a time of relative religious tolerance and diversity. While Presbyterianism 

replaced the Church of England as the established religion of the realm, there were 

very few sanctions against protestants who differed, especially after 1650 when the 

Rump Parliament repealed the Act of Uniformity of 1558. Baptists, 

Congregationalists, and a great variety more revolutionary sects such as the 

Quakers, were able to practice their faiths with very little state interference. 

Cromwell’s government and military, however, did continue to suppress 
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Catholicism both in England and—notoriously—in brutally violent military 

campaigns conducted against Ireland and Scotland.   

Following the restoration of the monarchy in 1660, however, Charles II took 

the same tack as his father, ordering all ministers to pledge their allegiance or face 

being labeled seditious and removed from their positions. See Act of Uniformity, 

1662, 14 Cha. 2, ch. 4. Similarly, “all schoolmasters, private tutors, and university 

professors were required to ‘conforme to the Liturgy of the Church of England’ and 

not ‘to endeavour any change or alteration’ of the church.” Our Lady, 140 S. Ct. at 

2061 (quoting Act of Uniformity, 1662, 14 Cha. 2, ch. 4.); see also The Corporation 

Act of 1661, 13 Cha. 2. St. 2 ch.1 (prohibiting from elected office those who had not 

received communion within the past twelve months according to the rites of the 

Church of England); Test Act of 1673, 25 Cha. 2. ch. 2 (requiring all government 

officers to take an oath of supremacy and allegiance and rejecting the doctrine of 

transubstantiation). The practical effects were profound. Following the restoration 

of the monarchy, England imprisoned, exiled, or otherwise suppressed thousands of 

Catholics and protestant non-conformists, including Baptist minister John Bunyan, 

who wrote Pilgrim’s Progress while in prison for preaching without a license.  

 It was in response to these coercive policies that John Locke famously argued 

in favor of religious tolerance. John Locke, A Letter Concerning Toleration 3 (1690) 

(Bennett ed. 2010). As he explained, it was “utterly necessary” to “draw a precise 

boundary-line between (1) the affairs of civil government and (2) the affairs of 
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religion.” Id. Failure to recognize the distinction between civil and religious 

authority, he warned, would result in endless “controversies arising between those 

who have . . . a concern for men’s souls and those who have . . . a care for the 

commonwealth.” Id. Because government is “constituted only for the purpose of 

preserving and promoting” life, liberty, and property, while the church “care[s] for 

the salvation of men’s souls,” id., they need different laws. And since members of a 

church “joined it freely without coercion . . . it follows that the right of making its 

laws must belong to the [church] itself.” Id. at 5. 

Locke’s argument made a lasting impact. Following the Glorious Revolution 

of 1688, England moderated its approach somewhat by passing the Act of 

Toleration, 1 Will. & Mary ch. 18, which granted non-conforming Protestants 

limited freedom of worship so long as they swore allegiance to the Crown. But the 

Act of Toleration was only a half-way reform. Protestant non-conformists were still 

prohibited from holding public office, and the Act completely excluded Catholics and 

non-trinitarians from its protections. Thus, many who disagreed with the state on 

matters of religion continued to face official interference with church government as 

well as other forms of persecution and suppression. See, e.g., 4 William Blackstone, 

Commentaries on the Laws of England 55 (8th ed. 1778).  

Beginning with the departure of the Pilgrims for New England in 1620, many 

religious British dissenters chose to leave for the New World rather than contend 

with the power of the King. In the ensuing decades, thousands of other “Puritans 
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fled to New England, where they hoped to elect their own ministers and establish 

their own modes of worship.” Hosanna-Tabor, 565 U.S. at 182. Thereafter, “William 

Penn, the Quaker proprietor of what would eventually become Pennsylvania and 

Delaware, also sought independence from the Church of England,” and “[t]he 

charter creating the province of Pennsylvania [in 1681] contained no clause 

establishing a religion.” Id. at 183.  

Yet even in colonial America, the government continued to exercise, in 

varying degree, some “control over doctrine, governance, and personnel of the 

church.” Michael W. McConnell, Establishment and Disestablishment at the 

Founding, Part I: Establishment of Religion, 44 Wm. & Mary L. Rev. 2105, 2131 

(2003). Before the War for Independence, many American colonists were subject to 

laws giving government authorities “the power to appoint prelates and clergy,” 

resulting—predictably—in “continual conflicts between clergymen, royal governors, 

local gentry, towns, and congregants over the qualifications and discipline of 

ministers.” Id. at 2132, 2137. In light of these problems, “the founding generation 

sought to prevent a repetition of these practices in our country,” and following 

Virginia’s example a few years earlier, set a firm boundary in the form of the First 

Amendment’s categorical prohibition on laws “respecting an establishment of 
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religion or abridging the free exercise thereof.” Our Lady of Guadalupe, 140 S. Ct. 

at 2061 (quoting U.S. Const. amend. I).2 

A similar movement was taking place among American religious thinkers, as 

well. Most notably, the 1788 American Revision of the Westminster Confession, the 

seminal statement of doctrine in the Presbyterian faith, altered the language of the 

original to emphasize the sovereignty of ecclesiastical entities in their own sphere. 

See Lee Irons, The 1788 American Revision of the Westminster Standards, Upper-

Register, http://www.upper-register.com/papers/1788_revision.pdf. While the 1646 

version had provided that “[t]he civil magistrate . . . may not assume to himself the 

administration of the Word and sacraments,” the 1788 American revision went 

further, adding that the civil magistrate should also not “in the least way interfere 

in matters of faith.”3 

The changes in the 1788 Confession are especially notable because they was 

ushered in by John Witherspoon, the leading Presbyterian minister of his day and a 

delegate to the Continental Congress, signer of the Declaration of Independence, 

and President of the College of New Jersey (now Princeton). In his work as both a 

 
2 This was not as disestablishmentarian as some have argued, however, as “about half the 
states continued to have some form of official religious establishment when the First 
Amendment was adopted.” McConnell, Establishment and Disestablishment at the 
Founding, Part I: Establishment of Religion, supra, at 2107.  
3 Compare The Westminster Confession of Faith (1646), http://lmpc.org/wp-
content/uploads/2013/09/Beliefs_Westminster_Confession_of_Faith.pdf, with The 
Westminster Confession of Faith (1788), 
https://www.cityreformed.org/uploads/9/8/8/6/98869954/wcf_in_modern_english.pdf. 

Case: 21-2524      Document: 43            Filed: 01/18/2022      Pages: 34



14 

 

churchman and a statesman, Witherspoon advanced a robust “separate spheres” 

approach to religion and government that was widely adopted by the founding 

generation. See John Witherspoon, Acton Institute (Jul. 20, 2010), 

https://www.acton.org/pub/religion-liberty/volume-7-number-5/john-witherspoon; cf. 

Korte, 735 F.3d at 677. In particular, Witherspoon’s vision was successfully 

advanced by his former student and protegee James Madison who famously argued 

that the idea that a “Civil Magistrate is a competent Judge of Religious truth” was 

“an arrogant pretension falsified by the contradictory opinions of Rulers in all ages, 

and throughout the world.” James Madison, Memorial and Remonstrance Against 

Religious Assessments, in 8 The Papers of James Madison, 295, 301 (Robert A. 

Rutland et al eds., 1973); cf. Fratello v. Archdiocese of New York, 863 F.3d 190, 203 

(2d Cir. 2017) (“Judges are not well positioned to determine whether ministerial 

employment decisions rest on practical and secular considerations or fundamentally 

different ones that may lead to results that, though perhaps difficult for a person 

not intimately familiar with the religion to understand, are perfectly sensible—and 

perhaps even necessary—in the eyes of the faithful.”). 

Madison’s statement was not mere rhetoric either. When the first Roman 

Catholic Bishop in the United States, John Carroll, asked then-Secretary of State 

Madison for advice on who should be appointed to head the Catholic Church in New 

Orleans, Madison refused, responding that he should not be involved in the 

decision, as the “selection of [religious] functionaries . . . is entirely ecclesiastical.” 
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Letter from James Madison to John Carroll (Nov. 20, 1806), The Records of the Am. 

Catholic Historical Soc. of Phila., 20:63, 63–64 (1909); see also Michael W. 

McConnell, Reflections on Hosanna-Tabor, 35 Harv. J. L. & Pub. Pol’y 821, 830 

(2012). Madison refused not because he lacked an opinion on the subject, but 

because he did not believe that his opinions should be shared in his official capacity 

as U.S. Secretary of State. In fact, he later wrote a letter offering his personal 

opinion as a private citizen on the subject. See Kevin Pybas, Disestablishment in the 

Louisiana and Missouri Territories, in Disestablishment and Religious Dissent: 

Church-State Relations in the New American States, 1776–1833 273, 283–85 (Carl 

H. Esbeck & Jonathan J. Den Hartog eds., 2019).  

Madison was consistent in his views on the freedom of the church as 

President. In 1811, Congress passed a bill incorporating the Protestant Episcopal 

Church in Alexandria. Hosanna-Tabor, 565 U.S. at 184–85. Incorporation was a 

sparingly granted privilege at the time, and it was afforded only for some public 

purpose. See Louis K. Liggett Co. v. Lee, 288 U.S. 517, 548–49 (1933) (Brandeis, J., 

dissenting). President Madison vetoed the bill “on the ground that it ‘exceeds the 

rightful authority to which Governments are limited, by the essential distinction 

between civil and religious functions, and violates . . . the article of the Constitution 

of the United States, which declares, that “Congress shall make no law respecting a 

religious establishment.”’” Hosanna-Tabor, 565 U.S. at 184–85 (quoting 22 Annals 

of Cong. 982–983 (1811)).  
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Madison detailed his reasoning for the veto: 

The bill enacts into, and establishes by law, sundry rules 
and proceedings relative purely to the organization and 
polity of the church incorporated, and comprehending 
even the election and removal of the Minister of the same; 
so that no change could be made therein by the particular 
society, or by the general church of which it is a member, 
and whose authority it recognises. 

Id. at 185 (emphasis omitted) (quoting 22 Annals of Cong. 983 (1811)).  

Thomas Jefferson was far less religiously orthodox than Madison or 

Witherspoon, but he too advanced the same religious autonomy principles as 

President. For example, when he was informed in 1804 that local authorities had 

barred entry into a Catholic parish in the Orleans Territory “in response to a 

conflict between two priests concerning who was the rightful leader of the 

congregation,” he complained that 

it was an error in our officer to shut the doors of the 
church . . . . The priests must settle their differences in 
their own way, provided they commit no breach of the 
peace. . . . On our principles all church-discipline is 
voluntary; and never to be enforced by the public 
authority. 

Kevin Pybas, Disestablishment in the Louisiana and Missouri Territories, in 

Disestablishment and Religious Dissent: Church-State Relations in the New 

American States, 1776–1833 at 273, 281-82 (Esbeck & Hartog eds., 2019).  

Jefferson penned another missive a few days later in response to a letter from 

the Ursuline Nuns of New Orleans, who ran an orphanage and Catholic school in 

that city. Jefferson assured the nuns that the Louisiana Purchase would not 
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undermine their “broad right of self-governance and religious liberty,” despite 

Catholic France ceding control over the territory to the non-Catholic United States. 

Pybas, supra, at 281; see also 1 Anson Phelps Stokes, Church and State in the 

United States 678 (1950). Jefferson explained that “[t]he principles of the 

[C]onstitution . . . are a sure guaranty to you that [your property and rights] will be 

preserved to you sacred and inviolate, and that your institution will be permitted to 

govern itself according to [its] own voluntary rules, without interference from the 

civil authority.” Pybas, supra, at 281. Like Witherspoon and Madison, “Jefferson 

also saw church-state separation as guaranteeing the autonomy, independence, and 

freedom of religious organizations,” which includes their freedom to “select [their] 

own leaders.” Berg, supra, at 182–83.  

“Given this understanding of the Religion Clauses . . . it was some time before 

questions about government interference with a church’s ability to select its own 

ministers came before the courts.” Hosanna-Tabor, 565 U.S. at 185. As explained 

below, however, the case law that eventually emerged has uniformly followed the 

early First Amendment interpretations of the founders.  

II. The Church Autonomy Doctrine Prohibits Government Intrusion 
into the Archdiocese’s Decision to Not Renew Plaintiff. 

A. The Church Autonomy Doctrine Extends to Internal Affairs 
Beyond Ministerial Status. 
 

The church autonomy doctrine safeguards a church’s right to govern its own 

internal affairs when its actions are “based on religious doctrine.” Bryce v. Episcopal 
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Church in the Diocese of Colo., 289 F.3d 648, 656–60, 658 n.2 (10th Cir. 2002); see 

also EEOC v. Catholic Univ. of Am., 83 F.3d 455, 462 (D.C. Cir. 1996) (“[A] long line 

of Supreme Court cases . . . affirm the fundamental right of churches to ‘decide for 

themselves, free from state interference, matters of church government as well as 

those of faith and doctrine.’” (quoting Kedroff, 344 U.S. at 116). This self-governance 

right includes the selection of a church’s ministers and leadership. See Hosanna-

Tabor, 565 U.S. 171. A church may thus hire or fire a minister for virtually any 

reason. See id. at 188; see also id. at 194–95 (“The purpose of the ministerial 

exception . . . is not to safeguard a church’s decision to fire a minister only when it is 

made for a religious reason; the exception instead ensures that the authority to 

select and control who will minister to the faithful, a matter strictly ecclesiastical, is 

the church’s alone.”). But church autonomy is not limited to decisions about who can 

be a “minister”; it also extends to other internal religious matters. See Bryce, 289 

F.3d at 656. (“The Court has made clear that the constitutional protection extends 

beyond the selection of clergy to other internal church matters.”); see also id at 656-

60, 658 n.2. This is what the Supreme Court meant in Our Lady of Guadalupe, 

when it explained that “[t]he constitutional foundation for our holding [in 

Hosannah-Tabor] was the general principle of church autonomy to which we have 

already referred: independence in matters of faith and doctrine and in closely linked 

matters of internal government.” 140 S. Ct. at 2061 (emphasis added). 
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The distinction between what falls within the protection of the church 

autonomy doctrine is not easily reduced to a bright-line rule. See Garnett, From 

Religious Liberty to Freedom of the Church, supra, at 50. But its basic contours are 

well established and include matters such as “fundamental beliefs (e.g., doctrine, 

dogma, polity, governance, and canon law), core ministry (matters of worship, 

ritual, liturgy, counseling, confession, teaching, and humanitarian care), and core 

administrative functions (the selection, supervision, and discipline of personnel, 

church membership decisions, administration of property, and control of finances).” 

W. Cole Durham, Jr., Religious Autonomy at the Crossroads, in Law, Religion, and 

Freedom: Conceptualizing a Common Right (Durham, Jr. & Martínez-Torrón,, eds., 

2021) 265–67; see also Our Lady of Guadalupe, 140 S. Ct. at 2061. Or, as Justice 

Brennan once summarized, “religious organizations have an interest in autonomy in 

ordering their internal affairs, so that they may be free to[] ‘select their own leaders, 

define their own doctrines, resolve their own disputes, and run their own 

institutions.’” Corp. of Presiding Bishop of Church of Jesus Christ of Latter-Day 

Saints v. Amos, 483 U.S. 327, 341 (1987) (Brennan, J., concurring) (quoting Douglas 

Laycock, Towards a General Theory of the Religion Clauses: The Case of Church 

Labor Relations and the Right to Church Autonomy, 81 Colum. L. Rev. 1372, 1389 

(1981)). 

Significantly, the church autonomy doctrine protects “personnel decision[s]” 

about non-ministers where “the alleged conduct” at issue “is ‘rooted in religious 
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belief.’” Bryce, 289 F.3d at 657–58 (quoting Wisconsin v. Yoder, 406 U.S. 205, 215 

(1972)). Enforcing certain religious standards among employees, regardless of 

minister status, is often integral to a church’s ability to define its doctrines and 

moral standards and to put those beliefs into practice. 

Consider NLRB v. Catholic Bishop of Chicago, where the Supreme Court 

shielded religious schools from government interference with the management of 

their lay teachers. 440 U.S. 490, 507 (1979). Union organizations filed petitions with 

the National Labor Relations Board (“NLRB”) seeking to represent only the lay 

teachers employed by a group of schools operated by two Catholic corporations. Id. 

at 493. The Catholic schools objected to the unions’ petitions, arguing that the 

schools did not fall within the Board’s discretionary jurisdiction criteria and that 

the First Amendment’s Religion Clauses precluded NLRB’s jurisdiction over these 

employees. Id. After the Board granted the unions’ petitions, the church schools 

brought suit and ultimately raised their objections in the Supreme Court.  

The Court noted that if it were to conclude that the National Labor Relations 

Act granted the NLRB jurisdiction over the church schools, it would be forced to 

decide “serious First Amendment questions” about NLRB’s jurisdiction over lay 

teachers employed by these schools. Id. at 504. Even though the unions sought only 

to organize lay teachers, such as physical education coaches, as opposed to teachers 

of religious subjects, the Court determined that government interference with these 

matters nevertheless infringed church autonomy. Religious schools, by their very 
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nature, “involve substantial religious activity and purpose.” Id. At 503 (quoting 

Lemon v. Kurtzman, 403 U.S. 602, 616 (1971)). Thus, “[t]he church-teacher 

relationship in a church-operated school differs from the employment relationship 

in a public or other nonreligious school. We see no escape from conflicts flowing 

from the Board’s exercise of jurisdiction over teachers in church-operated schools 

and the consequent serious First Amendment questions that would follow.” Id. at 

504.4  

Similarly, other federal courts have recognized the constitutional protection 

afforded to a church’s management of its employees, regardless of their minister 

status. For example, in Bryce, a female youth minister who participated in a civil 

commitment ceremony with another woman sued her church under Title VII, 

alleging that church members subsequently made offensive remarks about 

homosexuality and homosexuals at various church meetings and in church 

documents. 289 F.3d at 657–58. Bypassing the specific ministerial question, the 

court held that the church’s actions were protected by the general principle of 

 
4 The Court’s analysis leaned heavily on the establishment clause, but—as the Court has 
explained in more detail since—the church autonomy principle emerges from both the First 
Amendment’s free exercise guarantee and its prohibition on laws respecting an 
establishment of religion. See Hosanna-Tabor, 565 U.S. at 188–89 (“By imposing an 
unwanted minister, the state infringes the Free Exercise Clause” and by claiming the 
“power to determine which individuals will minister to the faithful [it] also violates the 
Establishment Clause . . . .”).  
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autonomy over “church governance and doctrine protected by the First 

Amendment.” Id. at 657-58, see also, id. at 658 n.2 (“We find this inquiry [into the 

ministerial exception] unnecessary . . . because Bryce’s claims are based solely on 

communications that are protected by the First Amendment under the broader 

church autonomy doctrine.”). The court explained that objections to religious 

organizations’ “personnel decision[s]” are constitutionally protected when “the 

alleged misconduct is rooted in ‘religious belief.’” Id.  

This decision was hardly an outlier in applying church autonomy principles 

outside of the context of the ministerial exception. See Paul v. Watchtower Bible & 

Tract Soc’y of N.Y., 819 F.2d 875, 878 n.1 (9th Cir. 1987) (noting that ecclesiastical 

abstention can bar claims contesting a “decision relating to government of the 

religious polity,” such as that the plaintiff was “wrongfully” excluded as a matter of 

church law or policy); Myhre v. Seventh-Day Adventist Church Reform Movement 

Am. Union Int’l Missionary Soc’y, 719 F. App’x 926, 928–29 (11th Cir. 2018) (tort 

claims against religious institution were barred because they “required an 

examination of doctrinal beliefs and internal church procedures”); Brazauskas v. 

Fort Wayne-S. Bend Diocese, Inc., 796 N.E.2d 286, 294 (Ind. 2003) (defamation 

claim to “penalize communication and coordination among church officials . . . on a 

matter of internal church policy and administration” would violate church 

autonomy doctrine if adjudicated); Hubbard v. J Message Grp. Corp., 325 F. Supp. 

3d 1198, 1214 (D.N.M. 2018) (courts “generally do not permit [defamation and 
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other] tort claims arising from internal processes by which religious organizations 

discipline their members.”); Byrd v. DeVeaux, No. 17-3251, 2019 WL 1017602, at *7 

(D. Md. Mar. 4, 2019). 

* * * 

As these cases demonstrate, even if Plaintiff is not a minister, that alone does 

not put the Archdiocese’s decision beyond the protection of the First Amendment. 

B. Plaintiff’s Claims are Barred by the Church Autonomy Doctrine 
Because her Non-renewal was Based on a Religious Reason. 
 

As the district court noted, Plaintiff’s Title VII and state law claims are all 

animated by the same concerns and rooted in disagreements with her former 

employer and the Archdiocese about religious doctrine. Record on Appeal, D. #141 

at 18-19. Such claims that venture into “doctrinal or ecclesiastical territory are 

barred” by the church autonomy doctrine. See id. at 18-19; see also Skrzypczak v. 

Roman Cath. Diocese of Tulsa, 611 F.3d 1238, 1242 n.4 (10th Cir. 2010). 

The “very reason for the existence” of Catholic schools is “the religious 

education and formation of students,” which places the role of guidance counselors 

and other leaders who advise youth directly at “the core of their mission.” Our Lady 

of Guadalupe, 140 S. Ct. at 2055. Plaintiff led the guidance department at a 

Catholic high school where she held a role of moral authority over students. As a 

condition of working at the school, she also signed a “Ministry Contract,” which 

specified that, “as a role model for students, the personal conduct of every school 

guidance counselor, teacher, administrator, and staff member, both at school and 
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away from school, must convey and be supportive of the teachings of the Catholic 

Church.” Respondent’s Appendix at 5. As the Supreme Court noted in Catholic 

Bishop of Chicago, in such circumstances, personnel decisions are entwined with a 

church school’s religious mission: “religious authority necessarily pervades the 

[church] school system.” 440 U.S. at 501. 

In addition, the Archdiocese’s decision to not renew Plaintiff’s employment 

was based solely on a religious reason—her undisputed violation of church teaching 

forbidding same-sex marriages. See Bryce, 289 F.3d at 656–60 (Churches are 

protected by the autonomy doctrine when they manage their internal affairs “based 

on religious doctrine.”). The doctrinal issues here regarding sexual morality are of a 

religious nature just as those at issue in Bryce, which the court held were sufficient 

to require abstention from second-guessing the church’s decisions. See id. Because 

the Archdiocese’s decision regarding Plaintiff’s employment was “an ecclesiastical 

one about ‘discipline, faith, internal organization, or ecclesiastical rule, custom or 

law,’” and not a “purely secular dispute,” it too is protected by the church autonomy 

doctrine. See id. at 658 (quoting Bell v. Presbyterian Church, 126 F.3d 328, 331 (4th 

Cir.1997)). 

C. This Case Showcases the Need for the Church Autonomy Doctrine 
as a Safeguard Against Government Interference in Applications 
of Church Doctrine. 

 
As chronicled in Part I, the church autonomy doctrine evolved to prevent the 

mutual impinging of the state and the church on each other’s separate spheres. The 
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framework of separate sovereignty ensures that “[r]eligious questions are . . . 

answered by religious bodies,” McCarthy v. Fuller, 714 F.3d 971, 976 (7th Cir. 

2013), and courts are to “refrain from trolling through a person’s or institution’s 

religious beliefs,” Colo. Christian Univ. v. Weaver, 534 F.3d 1245, 1261 (10th Cir. 

2008) (McConnell, J.) (quoting Mitchell v. Helms, 530 U.S. 793, 828 (2000)).  

Adjudicating Plaintiff’s claim would require the government to wade waist-

deep into religious matters. The First Amendment forbids such intrusions. The 

Supreme Court has emphasized that the government must be particularly wary of 

“excessive governmental entanglement in the affairs of church-operated schools” 

given that “the raison d’être of parochial schools is the propagation of a religious 

faith.” Catholic Bishop of Chi., 440 U.S. at 501, 503. Religious autonomy is gravely 

threatened when, as here, a plaintiff’s claims seek to “look behind” a religious 

organization’s assertions of religious grounds for its decision. “For civil courts to 

engage in [such inquiries] would dangerously undermine the religious autonomy 

that lower court case law has now protected for nearly four decades.” Hosanna-

Tabor, 565 U.S. at 205 (Alito, J., joined by Kagan, J., concurring). Plaintiff’s core 

argument—that her non-renewal was pretextual—asks this Court to “compare sins” 

by insisting that the Catholic Church treat homosexual unions in the same manner 

as other doctrinally prohibited unions. Even the “process of inquiry,” Catholic 

Bishop of Chicago, 440 U.S. at 502, into this area would be wrong since it would 

require discovery into sensitive religious judgments and internal religious 
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disciplinary matters, in addition to depositions of religious leaders. As this Court 

recently noted in an en banc decision, such considerations militate strongly in favor 

of making sure that courts “stay out” of these kinds of disputes. Demkovich v. St. 

Andrew the Apostle Par., Calumet City, 3 F.4th 968, 983 (7th Cir. 2021) (en banc) 

(quoting Our Lady of Guadalupe, 140 S. Ct. at 2060). 

Simply put, the Archdiocese was entitled to manage its own affairs in 

determining whether Plaintiff was furthering the church’s mission and 

exemplifying its values.  

CONCLUSION 

 This Court should affirm the judgment below. 

 
January 18, 2022 
 
 
 
 
 
 
 
 
 
 
 
 
 

Respectfully submitted, 
 
s/ Michael Buschbacher           f  
C. Boyden Gray 
Jonathan Berry 
Michael Buschbacher* 
Jordan E. Smith 
BOYDEN GRAY & ASSOCIATES 
801 17th Street NW, Suite 350 
Washington, DC 20006 
202-955-0620 
buschbacher@boydengrayassociates.com 
 
Counsel for Amici Curiae 

Case: 21-2524      Document: 43            Filed: 01/18/2022      Pages: 34



 

CERTIFICATE OF COMPLIANCE 

I hereby certify that the foregoing amicus brief complies with the typeface 

and type-style requirements of Fed. R. App. P. 32(a) and Cir. R. 32(b) because it has 

been prepared in a proportionally spaced typeface using Century Schoolbook in 12-

point font. The brief likewise complies with the type volume limitation of Cir. R. 

29(b)(4) because it contains 6216 words, excluding those parts of the brief exempted 

by Fed. R. App. P. 32(f). 

s/ Michael Buschbacher           f 

  

Case: 21-2524      Document: 43            Filed: 01/18/2022      Pages: 34



2 

 

CERTIFICATE OF SERVICE 

I hereby certify that on January 18, 2022, this document filed through the 

CM/ECF system will be sent electronically to the registered participants as 

identified on the Notice of Electronic Filing. 

      s/ Michael Buschbacher           f 

 

Case: 21-2524      Document: 43            Filed: 01/18/2022      Pages: 34


	To File - Starkey Scholars' Amicus Brief
	TO FILE - 26 Statement
	To File - Starkey Scholars' Amicus Brief

