
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
EDMUND DI LISCIA, et al., 
 
  Plaintiffs, 
 
v. 
 
LLOYD JAMES AUSTIN III, et al., 
 
  Defendants. 

 
Civil Action No. 1:21-cv-01047-TJK 

 
DECLARATION OF  

ERIC BAXTER 

 
 
 

 
 

I, Eric Baxter, declare as follows: 
 
1. I am Senior Counsel at the Becket Fund for Religious Liberty. I represent Plaintiffs EMN3 

Edmund Di Liscia, MC3 Leandros Katsareas, ABF3 Dominque Braggs, and OS2 Mohammed 

Shoyeb in the above-captioned matter. 

2. Attached as Exhibit A is a true and accurate copy of the July 15, 2020 religious 

accommodation granted to MC3 Katsareas allowing him to maintain a four-inch beard, which was 

filed on the docket as Complaint Exhibit F (Dkt. 1-6). 

3. Attached as Exhibit B is a true and accurate photo image of the April 30, 2021 

recommendation to approve ABF3 Braggs a religious accommodation in non-operational 

environments. 

4. Attached as Exhibit C is a true and accurate photo image of prior medical no-shave chits 

granted to ABF3 Braggs. 

5. Attached as Exhibit D is a true and accurate redacted photo image of a prior shaving waiver 

granted to ABF3 Braggs due to pseudofolliculitis barbae.  
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6. On information and belief, attached as Exhibit E is what appears to be a dispatch from

Vice Admiral John B. Nowell, Jr. informing commanding officers that they have no authority to 

issue no-shave chits solely to help improve Sailors’ morale. 

7. Attached as Exhibit F is a true and correct copy of MC3 Katsareas’s May 5, 2020 appeal

letter regarding the denial of religious accommodations, filed on the docket as Exhibit E (Dkt. 1-

5) to the Complaint.

8. Attached as Exhibit G is a true and correct copy of the February 26, 2021 letter informing

MC3 Katsareas of his Commanding Officer’s intent to seek a recission of his accommodations to 

maintain a beard. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge. 

Executed on this 16th day of July, 2021. 
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                        5 MAY 20 
                          
 
From: MC3 Leandros Katsareas, USN 
To:  Chief of Naval Operations 
Via: Commanding Officer, USS George Washington (CVN 73)  
 
Subj: APPEAL OF DCNO’S DENIAL OF RELIGIOUS ACCOMMODATION REQUEST 

BY MC3 LEANDROS KATSAREAS, USN 
 
Ref: (a) DCNO denial ltr of 4 APR 20 
  (b) DoD INSTRUCTION 1300.17 Incorporating Change 1, Effective 22 JAN 2014 
  (c) BUPERSINST 1730.11A 
     
Encl: (1) My original religious accommodation request dated 6 DEC 19  
   
 
1. I converted to Islam in 2001 at the age of sixteen and have faithfully observed its tenets ever 
since. Even though I was born and raised in Australia, after seeing the atrocities carried out on 
9/11, I vowed to fight against terrorists and their ideology. In 2006 I was living in New Zealand 
and was invited to attend an Officer Selection Board to commission as an officer in the New 
Zealand Army. I did not proceed, as I could not bring myself to swear an inviolable oath to the 
Queen of England. While studying a course of Arabic at Qatar University, classmates from the 
U.S. who recognized my passion for liberty encouraged me to study the Declaration of 
Independence, the Founding Fathers, and the Constitution. After thoroughly studying the 
principles behind the founding of the United States, I vowed that one day I would immigrate, 
become a U.S. citizen, and spend my life honorably serving the United States.  
 
I arrived in the United States in 2012 and spent 2013 through 2016 working with the FBI to 
assist in identifying terrorist threats against Americans and American interests both at home and 
abroad. Within one day of obtaining my Permanent Residence in 2014, I filled out an application 
to join the Navy and was honored to swear an oath to support and defend the Constitution of the 
United States. Soon after becoming a naturalized citizen at RTC in 2016, I renounced my 
Australian citizenship as I considered it dishonorable to keep the benefits that come with 
citizenship when I was not willing to fight for that country’s system of government.  
 
My service in the Navy has included a 2016 deployment to 5th Fleet aboard USS Nitze (DDG 
94) as a PACT Seaman, where I often volunteered my Arabic skills to stand watches on the 
bridge, especially during our many transits through the straits of Bab el-Mandeb and Hormuz. 
When Houthis in Yemen fired upon us with guided anti-ship missiles, I responded to the General 
Quarters as a member of my repair locker’s fire party. Later, in 2019, I graduated from the 
Defense Information School’s Basic Mass Communication Specialist Course, and I currently 
serve aboard the USS George Washington (CVN 73). 
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2. Since joining the Navy, I have sought a religious accommodation to maintain a beard in 
accordance by my Islamic faith, which requires—as one of the ten basic fitras (cleanliness and 
grooming obligations) for Muslims—that all Muslim males who are genetically able to grow a 
substantial beard do so as a sign of their devotion to God. Although I currently have a 2018 
accommodation from the CNP for an ungroomed ¼ inch beard, I consider it sinful and spiritually 
degrading not to maintain a beard that complies with my religious obligations. Thus, on 06 DEC 
2019, I submitted a request for a religious accommodation in accordance with reference (b) that 
would allow me to have a beard consistent with my sincerely held religious beliefs, meaning: 
  

a.   a fist length beard from the bottom of the chin, which can be rolled and tied to achieve 
a length of two inches per reference (c); 

 
b.   a beard with edges that are groomed so as to be neat and clean, per the requirements of 

my sincerely held religious beliefs; and 
 
c.  a mustache that is neat and blends well into the beard.  

 
3. On 16 MAR 20, reference (c) was updated to provide for religious accommodations for facial 
hair. It was my understanding that the new instruction would allow for my requested 
accommodation. I was very grateful that the Navy was fully implementing the standards of 
reference (b) and that I would no longer be left to choose between my religious obligations and 
my patriotic duty to serve my country. 
 
However, on 09 APR 20, contrary to my understanding of the updates to reference (c), I received 
the DCNO’s letter denying my request for a full religious accommodation. I am submitting this 
appeal of the DCNO’s decision as I believe his decision is inconsistent with references (b) and (c), 
with the Religious Freedom Restoration Act (RFRA), 42 U.S.C. § 2000bb-1, et seq., and with the 
First Amendment.   
 
4. Given that I submitted my request prior to the 16 MAR 20 update to reference (c) and that the 
DCNO’s decision was issued on 4 APR 20, I imagine that my request was among the first to be 
adjudicated under the terms of new policy in reference (c). I am therefore respectfully requesting 
confirmation that the review and adjudication of my request was conducted with the advice of a 
judge advocate in accordance with reference (c). Also, before a denial of this appeal, consultation 
should be undertaken with the Department of Justice’s Office of Legal Policy. See Federal Law 
Protections for Religious Liberty, 82 Fed. Reg. 49,668, 49,671 (Oct. 26, 2017) (instructing all 
agencies to consult “subject-matter experts who can answer questions about religious 
nondiscrimination rules” when considering religious accommodation issues, and that “any 
questions” about the guidance should be addressed to the Office of Legal Policy). 
 
5. The DCNO stated that he denied my request “due to the Navy’s compelling Government interest 
in mission accomplishment at sea including safety.” Specifically, the DCNO stated in paragraph 
5(a) of his denial decision that “reference (c) reported that a beard reduces safe and effective wear 
and operation of protective equipment, to include gas masks, self-contained breathing apparatus 
face mask and respirators.”  
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For the reasons stated below, I believe that the DCNO’s decision is not the least restrictive means 
of furthering the Navy’s compelling government interest in mission accomplishment at sea 
including safety. 
 
6. Use of Self-Contained Breathing Apparatus (SCBA) facemasks/respirators: 
 
The 3M/Scott SCBA mask and respirator used by the Navy does not require a perfect seal around 
the face to be effective because it uses positive air pressure rather than a seal to provide a safe 
environment for its wearer. Positive air pressure forces any polluted air—including smoke—
outside of the mask. This process ensures the wearer continues to breathe clean, tank-supplied 
oxygen. 
 
The safe and effective use of the Scott SCBA mask, regardless of a seal, is further evidenced by 
the fact that Sailors are not fit-tested for Scott SCBA masks or issued individual masks known to 
form a perfect seal with their faces. Instead, we use whichever SCBA masks are in the repair locker 
and are available at that time. 
 
When I was stationed aboard the USS Nitze upon its deployment in 2016, I had a MWR no-shave 
chit that allowed me to grow a beard as long as I wanted, which was substantially longer than the 
¼ inch of facial hair I am allowed now. When we received incoming anti-ship missile fire from 
Houthi batteries, I was on the ship’s fire-party in my repair locker, preparing to enter the depths of 
the ship if we were struck with a missile. I did not face any issues whatsoever in wearing a Scott 
SCBA mask, tank, and regulators with my beard. 
 
Similarly, I did not face any issues during any other General Quarters drill evolution when using 
the Scott SCBA mask with my beard. In addition, we were not required to shave our beards after 
the initial combat action while we were still in the area where we were attacked, indicating that 
beards imposed no significant safety risks. Even when I attended advanced shipboard firefighting 
school, where more advanced trainers with fire and smoke are used, I was not required to shave 
off the ¼ inch of facial hair that I had at the time. My experience on the USS Nitze is evidence 
that the Navy lacks a compelling interest in requiring sailors to be clean-shaven in situations that 
require the use of protective equipment. 
 
At the very least, the factors I have listed demonstrate that the DCNO’s decision is not the least 
restrictive means of satisfying a compelling government interest, because the Navy’s own practices 
show that its asserted safety concerns do not require a categorical ban on religious beards and 
because there are a variety of ways that my religious grooming requirements could be 
accommodated without actual risk to safety. 
 
7. Use of gas masks or Air Purifying Respirators (APR): 
 
I understand that there are unique situations where a high probability of CBRN warfare (MOPP 
Level 2) requires all Sailors to be clean-shaven, including those with medical exemptions, in order 
to wear an APR with a fitted seal. In the event I am in such a situation, I understand I may be 
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required to temporarily shave my beard, and I will comply with those orders. My religious beliefs 
dictate that the preservation of one’s life is of paramount importance in situations where there is a 
specific, concrete, and/or imminent threat to life or limb and that religious observances may 
therefore be suspended temporarily to preserve safety pursuant to that specific, imminent threat. 
Such a threat, however, comes only in limited circumstances that trigger a specific MOPP level.  
 
Again, for these reasons, denying my request to maintain a beard for religious purposes on the sole 
basis that I am generally assigned to a sea command is not the least restrictive means of furthering 
the Navy’s compelling government interest in mission-accomplishment. This decision also ensures 
that no sailor assigned to a sea command is likely to receive a religious accommodation for a beard, 
despite the lack of high risk, specific, concrete and/or imminent threats to their life or limb. This 
would be a violation of references (b) and (c), RFRA, and the First Amendment. 
 
Given the above, I respectfully request that my previous request for a religious accommodation be 
approved and apply to any operational, non-operational, or training environment command where 
I am stationed, with the possibility of a temporary exception for situations where there is a specific 
and concrete threat of exposure to toxic CBRN agents (MOPP Level 2). As mentioned above, I 
understand that I may have to shave my beard as required to meet the Navy’s compelling interests 
under those specific and temporary circumstances. 
 
8.  The DCNO stated in paragraph 5(a) of his denial decision: “If assigned to a shore command, 
you may once again submit a request for religious accommodation.” 
 
My understanding of this statement is that a religious accommodation for a beard would only be 
approved when a Sailor is on shore duty. My religious obligations, however, do not change 
depending on my assignment going from shore or sea duty. Almost all Sailors, by virtue of their 
rating’s LaDR and sea/shore rotations, will start their careers at sea duty commands. Depriving 
these Sailors from being able to maintain their religious requirements for up to the first five years 
of their careers in the Navy places a substantial burden on Sailors’ exercise of religion in a manner 
that does not comply with references (b) and (c), with RFRA, or with the First Amendment. Among 
other things, it would effectively ban virtually all religiously observant individuals with similar 
beliefs from service in the Navy. 
 
The RFRA standard rejects such a “categorical approach.” Rather, it requires the government “to 
demonstrate that the compelling interest test is satisfied through application of the challenged law 
‘to the person’—the particular claimant whose sincere exercise of religion is being substantially 
burdened.” Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 420 
(2006). Because—among other things—the Navy uses positive pressure masks that are not 
individually fit-tested and allows sailors on sea duty to wear beards for MWR purposes, the 
compelling interest standard is not met. Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 
U.S. 520, 547 (1993) (strict scrutiny not met where policy “leaves appreciable damage” to vital 
interests “unprohibited”). 
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Moreover, RFRA’s “least-restrictive-means standard is exceptionally demanding,” even in 
settings such as prisons or the military where government is traditionally given significant 
deference. Holt v. Hobbs, 574 U.S. 352, 364 (2015). The government always bears the burden not 
just to “explain why it denied the exemption,” but also to “prove that denying the exemption is the 
least restrictive means of furthering a compelling governmental interest.” Id. This requires an 
evidence-based analysis that considers all available options. See, e.g., Singh v. McHugh, 185 F. 
Supp. 3d 201, 231 & n.23 (D.D.C. 2016) (identifying means of accommodating religious beards); 
Singh v. Carter, 168 F. Supp. 3d 216, 232 (D.D.C. 2016) (same). Because there are various ways 
my religious beard could be accommodated without compromising safety or other compelling 
interests, I request that my application for a waiver be granted. 
 
9. I further request to have a permanent approval of this waiver so that it is enduring and it follows 
me throughout my career, subject to situations of imminent safety concerns necessitating a 
temporary suspension of the accommodation. As an observant Muslim, my religious beliefs reflect 
who I am and who I sincerely believe God requires me to be. Having to make an accommodation 
request over and over again at each new command unnecessarily and substantially burdens my 
faith, subjects me to a higher probability of discrimination, and deprives me of the stability and 
clarity other Sailors have regarding whether I will be accepted in a manner that allows me to 
proudly serve my country. The lack of a permanent accommodation requires me to go through the 
arduous process of having to re-apply routinely with duty changes, and it places me in a situation 
of limbo during the months it takes to obtain approval.   
 
10. I respectfully request that this waiver is entered into my NSIPS profile under the religious 
accommodation section.  
 
11. The DCNO’s denial letter suggested that concerns about “good order and discipline” and unit 
cohesion may also have contributed to his decision. Again, however, government “cannot simply 
invoke general principles,” but must show that granting “this plaintiff a religious accommodation” 
threatens good order, discipline, or unit cohesion. McHugh, 185 F. Supp. 3d at 223. The 
government has made no such showing here. Accord id. at 229 (“[T]he undisputed evidence in the 
record indicates that [other] men served—or are serving—with their articles of faith intact without 
any of the negative consequences that defendants predict would flow from granting a similar 
exception in this case.”).  
 
The DCNO’s concern that “[w]e must create an environment where everyone is treated the same” 
is also impermissibly broad and violates clear and well-established law. RFRA—and the First 
Amendment’s Religion Clauses—clearly contemplate that the government has a heightened duty 
to accommodate religious needs as such. Holt, 574 U.S. at 356, 357; Corp. of Presiding Bishop of 
Church of Jesus Christ of Latter-day Saints v. Amos, 483 U.S. 327, 338 (1987). Morevover, a 
policy treating all sailors the same with respect to their religious needs must acknowledge that 
different sailors will have different religious obligations. Treating them the same requires applying 
the same RFRA standard, not denying religious accommodations to minority religious beliefs. 
Moreover, equal respect for diverse religious beliefs reinforces, rather than undermines, “an 
environment that supports immediate and unquestioned response to command authority.”   
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12. I am proud to serve in the United States Navy, and wish to serve with my whole religious 
identity intact. As a junior sailor, it is incredibly demoralizing continuously to have to fight to 
maintain my religious beliefs, as protected by RFRA, Navy regulations and policy, DOD 
instructions and directives, and the First Amendment. Additionally, I have made every effort to 
provide detailed information and to address stated or anticipated objections to my request. 
 
The DoD Instruction in reference (b) was revised in 2014. I enlisted in the Navy after seeing this 
instruction, reasonably expecting that my sincerely held religious beliefs would be respected and 
accommodated. Despite numerous denials along the way, I am hopeful that your review of both 
my accommodation request and the Navy’s recent policy update in MAR 2020 will lead to a 
religious accommodation for me to maintain my beard moving forward so that I can continue to 
serve our country without having to compromise my religious beliefs.  
 
 
 
             ____________________________   
             Katsareas, L. 
             MC3 USN 

 
 
           
Eric S. Baxter 
Daniel H. Blomberg 
Diana M. Verm 
THE BECKET FUND FOR RELIGIOUS LIBERTY 
1200 New Hampshire Ave., NW 
Washington D.C. 20036 
202-955-0095  
ebaxter@becketlaw.org  
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