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SUMMARY OF THE ARGUMENT 

To hear the Commonwealth tell it, the Little Sisters of the Poor mis-

takenly stumbled into the wrong case. The Little Sisters have nothing at 

stake in this case because the Zubik injunction means they have no pro-

tectable interest left. Brief for Appellee (“Opp.”) 17-20. And in the Com-

monwealth’s eyes, the Sisters shouldn’t worry about the outcome of this 

litigation because their Zubik opponent, the federal government, will ad-

equately represent the Sisters’ interests with respect to the Supreme 

Court injunction they have against . . . the federal government. Opp. 20-

24.  

The Commonwealth protests too much. In fact this case turns entirely 

on the scope and meaning of the Zubik injunction. Pennsylvania cannot 

argue its case without placing the Zubik injunction squarely at issue. In-

deed, it cannot even spell out its argument against intervention without 

talking about what Zubik means. 

For example, Pennsylvania first claims that the Zubik injunction 

deemed it “essential” that “women receive access to insurance coverage 

to which they were legally entitled under the Contraceptive Mandate.” 

Opp. 11. Under this reading of Zubik, the interim final rule (“IFR”) 
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(which has no parallel requirement) provides much broader protection for 

the Little Sisters’ religious liberty than Zubik. The Little Sisters dispute 

that reading of their injunction, but Pennsylvania would lock them out of 

the courtroom where the issue is considered, and where Pennsylvania 

argues about what Zubik means.  

Worse, Pennsylvania would condemn the Little Sisters to relying on 

their opponents in Zubik—who are legally required to advance their own 

interests rather than the Sisters’—to somehow represent the Sisters’ in-

terests too.  

At bottom, there is no avoiding the fact that this lawsuit—like the Lit-

tle Sisters’ lawsuit filed four years earlier—is about the legality of the 

Contraceptive Mandate and its exemptions. Those issues cannot be re-

solved (and, as Pennsylvania demonstrates, cannot really even be dis-

cussed) without considering the meaning and scope of Zubik. It would be 

bizarre and artificial to say that religious objectors with a Supreme Court 

injunction have no interest in future judicial determinations about 

whether religious objectors can be protected and the scope of protection 

received thus far. That is particularly so because this case will likely 
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make its way to the Supreme Court, which can alter the scope of the ex-

isting injunction. 

It is unsurprising that Pennsylvania prefers the Trump Administra-

tion as its sole adversary, as opposed to the people whose protections 

would be taken away should it succeed. But the Federal Rules of Civil 

Procedure do not allow the plaintiff’s preference to foreclose participation 

by parties whose rights are at stake. That is why, in parallel litigation, a 

district court in California permitted the Little Sisters to intervene. The 

same result should apply here: the district court’s decision should be re-

versed, and the Little Sisters should be permitted to intervene in this 

lawsuit.  

ARGUMENT 

I. The district court erred by refusing to grant the Little Sis-
ters intervention as of right. 

The Little Sisters of the Poor easily satisfy the criteria for intervention 

as of right. Pennsylvania exaggerates the standard of review, minimizes 

the risks this litigation poses to the Little Sisters, and repeatedly fails to 

address precedent, both binding and persuasive. For instance, Pennsyl-

vania makes no attempt to distinguish the Supreme Court’s decision in 

Trbovich v. United Mine Workers, 404 U.S. 528 (1972), or this Court’s 

Case: 17-3679     Document: 003112838296     Page: 9      Date Filed: 01/26/2018



4 

decision in Benjamin ex rel. Yock v. Dep’t of Public Welfare of Pa., 701 

F.3d 938 (3rd Cir. 2012), and fails to explain how its positions would not 

lead to a circuit split under Cal. ex rel. Lockyer v. United States, 450 F.3d 

436 (9th Cir. 2006); Mille Lacs Band of Chippewa Indians v. State of Min-

nesota, 989 F.2d 994 (8th Cir. 1993); Texas v. United States, 805 F.3d 653 

(5th Cir. 2015), and numerous other cases. Both the facts and the law 

demonstrate that the Little Sisters have a protectable interest at stake 

and cannot be adequately represented by the United States government. 

They should be permitted to intervene as of right.  

A. Pennsylvania misstates the standard of review.  

Pennsylvania relies heavily upon the abuse of discretion standard of 

review, but fails to note that this Court’s version of that standard for in-

tervention as of right also requires overturning rulings for “a misapplica-

tion of the law, which necessarily constitutes an abuse of discretion.” Wal-

lach v. Eaton Corp., 837 F.3d 356, 374 (3d Cir. 2016); see also Harris v. 

Pernsley, 820 F.2d 592, 597 (3d Cir. 1987) (applying a “more stringent” 

review to intervention as of right than permissive intervention). Nor does 

Pennsylvania account for the fact that the Little Sisters need not make 

an equally strong showing on all elements of the test for intervention. See 
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Br. 28. “[A] very strong showing that one of the requirements is met may 

result in requiring a lesser showing of another requirement.” Harris, 820 

F.2d at 596 n.6.  

B.  The Little Sisters have a significant, protectable interest.  

The Injunction. Pennsylvania’s brief takes the wrong lesson from the 

Little Sisters’ existing injunction. It claims that their Supreme Court in-

junction means the Sisters have no interest in the Commonwealth’s hum-

ble request for a nationwide injunction. Opp. 18-20. To the contrary, the 

injunction means that the Little Sisters have something important to 

protect: an unusually strong form of a protectable interest that war-

ranted the extraordinary remedy of an injunction pending appeal, and a 

later and unprecedented injunction from the Supreme Court. This Court 

has repeatedly found protectable interests in far less compelling circum-

stances. See, e.g., Mountain Top Condo. Ass’n v. Dave Stabbert Master 

Builder, Inc., 72 F.3d 361, 368 (3d Cir. 1995) (intervenors had a protect-

able interest in a trust that “may” be used to satisfy a judgment, even if 

they might lack an interest in the “claims pending”); Kleissler v. U.S. For-

est Serv., 157 F.3d 964, 972 (3d Cir. 1998) (intervenors had “substantial” 
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interest where lawsuit could “reduc[e] the efficiency of their method of 

timber-cutting”).  

It would turn intervention on its head if litigants could collaterally 

attack the legal basis for an injunction in a separate court while exclud-

ing the original plaintiffs. That result cannot be squared with the prece-

dent of this Court, which favors “intervention over subsequent collateral 

attacks” and holds that an intervenor has a protectable interest where “a 

determination of the action in the applicants’ absence will have a signif-

icant stare decisis effect on their claims, or if the applicants’ rights may 

be affected by a proposed remedy.” Brody ex rel. Sugzdinis v. Spang, 957 

F.2d 1108, 1123 (3d Cir. 1992). An adverse decision here would have a 

stare decisis effect on the final resolution of the Little Sisters’ claims and 

could alter or endanger their injunction. Br. at 38-41.  

Re-litigating Zubik. The Commonwealth claims that its lawsuit 

against the IFR1 is wholly separate from the Little Sisters’ lawsuit 

against the prior version of the regulations. Opp. 1-3, 14, 18. It repeatedly 

                                      
1  References to “the rule” or “the IFR” are to the religious objector rule. 
Pennsylvania challenges both the religious objector rule and the moral 
objector rule, but the Little Sisters are concerned only with defending the 
religious objector rule. Plural references are to both rules.   
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emphasizes that it seeks to restore the “status quo.” Opp. at 2, 14, 19. It 

has claimed that it is not seeking to re-litigate Zubik, and, incredibly, 

that its lawsuit does not concern RFRA at all. Dkt. 38 at 8 & n.5 (“RFRA 

is not at issue here.”). 

These arguments make no sense, and they fly in the face of both the 

Commonwealth’s actual pleadings (which seek relief that conflicts with 

Zubik, and make arguments about the scope of RFRA) and the district 

court’s rulings (which purport to interpret the Little Sisters’ injunction 

in Zubik and their rights under RFRA). 

 The Commonwealth’s effort to wrap itself in the “status quo” under-

mines its own arguments because preserving that status quo means re-

instating the very mandate the Little Sisters have litigated against for 

years. The status quo ante—i.e., the status existing before both this case 

and the Sisters’ still-pending case—is that “[t]he Little Sisters are subject 

to [a m]andate” that creates “a legal duty” allowing “the Government [to] 

require [parties] with self-insured church plans” to either provide contra-

ceptive services directly or to violate their beliefs by authorizing their 

TPAs to do it in their stead, on pain of “penalties of up to $2.5 million per 

year.” Little Sisters of the Poor Home for the Aged v. Burwell, 794 F.3d 
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1151, 1167, 1188, 1211 n.41 (10th Cir. 2015); see also App. 91 (Mother 

Superior Marie Vincente Decl.) (stating that Little Sisters Pittsburgh 

faces “annual fines of $2,445,500,” which is over a quarter of their annual 

budget). It is precisely this status quo ante that the Little Sisters have 

been litigating to change, but that Pennsylvania seeks to enshrine into 

law. See Boardman v. Pac. Seafood Grp., 822 F.3d 1011, 1024 (9th Cir. 

2016) (“Status quo ante litem” refers to “the last uncontested status which 

preceded the pending controversy.”) (emphasis added). 

The Commonwealth’s own filings make this clear. Before the Little 

Sisters moved to intervene, Pennsylvania told the court that challenges 

to the old rule were proof of its need for a preliminary injunction against 

the IFR. See Dkt. 8-2, PI Memo. at 41-42 (citing Zubik et al. v. Sebelius 

et al., No. 2:13-cv-01459 (W.D. Pa.); Brandt et al. v. Sebelius et al., No. 

2:14-cv-00681 (W.D. Pa.); Persico et al. v. Sebelius et al., No. 1:13-cv-

00303 (W.D. Pa.); Geneva College et al. v. Sebelius et al., No. 2:12-cv-

00207 (W.D. Pa.)). It told the district court that these cases “represent 

only a fraction of the women who will be harmed” absent an injunction 

against the IFR. Id. (emphasis added).   
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Now Pennsylvania claims that “It did not challenge the existing ex-

emptions for religious organizations or the Supreme Court’s order in Zu-

bik that the government could not penalize the plaintiffs in those consol-

idated actions – including the Little Sisters.” Opp. 18. This is the opposite 

of the Commonwealth’s earlier position, and an about-face prompted by 

the Little Sisters’ proposed intervention. That alone should prove the Lit-

tle Sisters’ interest in the case: absent their participation, Pennsylvania 

was ready and willing to ask the court to enforce the old rule against the 

plaintiffs in Zubik.  

It is hard to see how Pennsylvania can make its Zubik argument with 

a straight face. Pennsylvania’s constitutional claims would—if eventu-

ally accepted by the Supreme Court—likely overrule Zubik itself and 

would set precedent that would be inconsistent with the exemption that 

the Little Sisters have sought for years. See App. 72 (“Because the Ex-

emption Rules allow employers to refuse previously-mandated preven-

tive medical services for women only, they violate the Constitution’s 

guarantee of equal protection under the law.”); id. (“The Exemption Rules 

violate Title VII because they discriminate against women on the basis 

of their capacity to get pregnant.”); App. 73 (“The IFRs elevate employers’ 
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religious beliefs over the constitutional rights, and statutory guarantees, 

of women, in violation of the Establishment Clause to the United State 

[sic] Constitution.”). These legal claims cannot be squared with the relief 

the Little Sisters obtained in Zubik.2  

Pennsylvania’s arguments about Zubik, if accepted, would not only in-

validate the IFR, but also tie the government’s hands in future rule-

makings on this issue.3 In addition to their interest in the stare decisis 

effect of a ruling interpreting Zubik, the Little Sisters have a protectable 

                                      
2  The Commonwealth asserts that the Little Sisters “falsely” claimed 
that the district court construed Zubik. Opp. 19 & n.7. The Common-
wealth is mistaken. The cited portion of the district court opinion renders 
an opinion on the impact and parameters of the Zubik order, holding that 
Zubik only gives the Little Sisters an opportunity to negotiate, not an 
approach that accommodates their religious exercise, nor even an inter-
est in the outcome of the negotiations. See App. 9, Br. 34-35. And that 
error was compounded by the district court’s decision to address the cen-
tral issue in Zubik by applying the appellate decision in Zubik that the 
Supreme Court later vacated. App. 199-00 (relying on the cases consoli-
dated in Geneva Coll. v. Sec’y U.S. Dep’t of Health & Human Servs., 778 
F.3d 422 (3d Cir. 2015), vacated and remanded sub nom. Zubik v. Bur-
well, 136 S. Ct. 1557 (2016)).  
3  The Commonwealth claims it “did not seek to challenge the Original 
Exemption or Accommodation,” merely the IFR. Opp. 14. But these 
sweeping claims, if accepted, would invalidate any exemption to a con-
traceptive coverage requirement, especially if that exemption was given 
on religious grounds. This would upend the status quo and spawn a fresh 
wave of nationwide litigation over the rights of churches.  
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interest in the outcome of the rulemaking process prompted by their law-

suit. Br. 34-35.  

Even if Pennsylvania’s professed reluctance to disturb the Little Sis-

ters’ injunction could be credited, the Little Sisters would still have a pro-

tectable interest in the exemption afforded them by the IFR. The IFR 

gives the Little Sisters what they have sought all along—a complete and 

permanent exemption from the mandate, placing them on equal legal 

footing with the church they serve. See, e.g., Complaint ¶¶ 102-105, 240-

49 Little Sisters of the Poor v. Sebelius, 6 F. Supp. 3d 1225 (D. Colo. 2013) 

(No. 13-cv-2611), https://s3.amazonaws.com/becketpdf/Little-Sisters-of-

the-Poor-and-Christian-Brothers-v.-Sebelius.pdf (challenging the old 

mandate because it discriminated between churches and the Little Sis-

ters). This is broader than the protection from fines granted by the Zubik 

injunction. Indeed, Pennsylvania challenges the IFR because it believes 

that the IFR confers protections broader than those conferred by the Su-

preme Court in Zubik. See Dkt. 8-2 at 25-27 (PI motion challenging the 

IFR on this ground); App. 199-00 (preliminary injunction opinion accept-

ing this argument).  
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On this point, the parties agree: the Little Sisters believe that the 

IFR’s exemption is broader than their Zubik injunction because it 

properly gives them a complete, permanent exemption and ends imper-

missible discrimination between religious charities and churches. Penn-

sylvania believes that the IFR’s exemption is broader than the protection 

mandated by Zubik because it improperly confers a complete, permanent 

exemption on religious organizations and does not distinguish between 

religious charities and churches. Dkt. 8-2 at 25-27 (arguing the IFR is 

broader than what was permitted by Zubik); see also App. 200 (prelimi-

nary injunction opinion stating it is permissible to treat religious chari-

ties differently than churches). It is therefore undisputed that the IFR 

protects the Little Sisters differently, and more completely, than the Zu-

bik injunction.4 The fact that the Little Sisters have additional protection 

in the form of an injunction protecting them from fines does not negate 

their interest in the IFR’s permanent, total exemption from the Mandate. 

                                      
4  Of course the Little Sisters do not agree that the IFR exceeds the scope 
of Zubik—they believe that the IFR properly resolved issues that the Su-
preme Court directed the parties to resolve, correctly determining that a 
complete exemption, rather than merely protection from fines, was the 
best approach.  
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They briefly had such an exemption, and now they have lost it due to the 

district court’s injunction. That alone is a protectable interest sufficient 

for intervention. Cf. Texas v. United States, 805 F.3d at 659, 661 (5th Cir. 

2015) (protectable interest existed where intervenors were “the intended 

beneficiaries of the program being challenged,” even if they lacked “an 

enforceable legal entitlement” to the program).  

Impairment. Neither the district court nor Pennsylvania squarely 

addresses the impairment prong, but both veer into impairment analysis 

when arguing that the Little Sisters have no protectable interest. See 

Opp. 18-19; App. 9-10. 

The prong’s standard is forgiving: the Little Sisters need only show 

that their interests “may be affected or impaired as a practical matter.” 

Benjamin, 701 F.3d at 957; accord Brody, 957 F.2d at 1122 (same) (em-

phasis added). Here, it could not be clearer that the Sisters’ interest in 

maintaining the exemption provided by IFR “may” be impaired since it 

already has been. The same is true for their interest in any regulation 

that would provide a full exemption, since the district court’s IFR ruling 

not only enjoined the IFR, but also limited the scope of any future relief 
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solely to the accommodation scheme that the Sisters have been challeng-

ing for five years. See App. 195-00 (holding that the prior accommodation 

scheme was the only permissible one under the ACA and RFRA). Finally, 

the Sisters’ interest in maintaining a broad definition of the Zubik in-

junction certainly “may” be impaired by Pennsylvania’s attempt to obtain 

a ruling that the relief the Sisters seek—exemption from the Mandate—

is barred by the U.S. Constitution. Brody, 957 F.2d at 1123 (noting that 

impairment is shown “if the applicants’ rights may be affected by a pro-

posed remedy” or if a lawsuit would “have a significant stare decisis effect 

on their claims”).  

The Ninth Circuit dealt with a very similar issue in Lockyer, where 

the state of California sought to invalidate federal conscience protections, 

and the Court reversed a district court’s denial of intervention to pro-

tected religious parties who would be “more likely” to face pressure to 

violate their faith if California succeeded. 450 F.3d at 441; Br. 36-37. Nei-

ther the district court below nor Pennsylvania here even attempt to dis-

tinguish Lockyer. Nor can they.  
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Indeed, the district court itself admitted that “any decision” it ren-

dered interpreting the IFR’s protections for “organizations [that] hold re-

ligious beliefs . . . against providing” contraceptive services “could have 

. . . far reaching impact,” particularly given the “important federal and 

state issues at stake.” App. 5. That admission alone is enough to show 

that impairment “may” occur. See, e.g., Kleissler, 157 F.3d at 970 (inter-

vention was appropriate because the case “might” result in a remedy that 

could “infringe on [the intervenors’] First Amendment rights”). 

Hence the California district court’s correct ruling that “the fact that 

the Little Sisters may be required to comply” with the status quo as result 

of enjoining the IFR sufficed to demonstrate an impairment of a protect-

able interest. Order Granting Intervention at *5 n.5, California v. Har-

gan, No. 17-cv-05783-HSG, 2017 WL 6731640 (N.D. Cal. Dec. 29, 2017) 

(emphasis in original). Pennsylvania’s only response on the California 

decision is a footnoted non-sequitur that because a district court cannot 

overrule the Supreme Court’s Zubik order, parties protected by that or-

der and by the challenged IFR can have no interest in litigation designed 

to undermine both. Opp. 18 n.6.  
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Moreover, Pennsylvania is simply wrong about the status quo. Penn-

sylvania asserts that the “Little Sisters are fully protected by their 

‘church plan’ and the Supreme Court’s decision in Zubik[.]” Opp. 19. That 

comes as news to the Sisters, who have been litigating for five years pre-

cisely because their church plan does not protect them, and have contin-

ued litigating since receiving the Zubik injunction. It would also come as 

news to the Supreme Court, which twice ruled to protect the Sisters and 

their church plan from the federal government’s mandate. And it should 

surprise the federal government itself, which to this day remains adverse 

to the Sisters before the Tenth Circuit. In reality, Pennsylvania’s asser-

tion that the Sisters are “fully protected” is simply an attempt to sneak 

in a merits question—whether RFRA allows the Sisters to decline to com-

ply with the accommodation in the context of their church plan—to fend 

off intervention. 

Similarly, Pennsylvania incorrectly states that the Zubik order and 

the Sisters’ church plan relieves “any obligation” to comply with the man-

date. Opp. 19. But Zubik merely relieves the Little Sisters of the penalty 

for non-compliance. Zubik v. Burwell, 136 S. Ct. 1557, 1561 (2016). So too 
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for church plans: while the government has disavowed enforcement au-

thority against the third-party administrators (TPAs) of self-insured 

church plans, it never wavered on its position that the TPAs have a duty 

to provide contraceptive services should their clients exercise the accom-

modation. Little Sisters, 794 F.3d at 1188 n.41 (“The inability to enforce 

that duty does not mean that the duty does not exist.”). And it is precisely 

to obtain an exemption from that legal duty that the Little Sisters started 

their lawsuit five years ago and sought to intervene below two months 

ago. See, e.g., App. 88-92 (explaining impact of the mandate). 

Moreover, even with the church plan, there are practical, real-world 

consequences should the Little Sisters comply with the accommodation. 

For instance, their pharmaceutical services administrator is Express 

Scripts, Inc. (“ESI”), the largest pharmacy benefit manager in the coun-

try, and ESI has no religious objection to distributing contraceptives. Sec-

ond Suppl. Decl. of Brother Michael Quirk ¶ 2, Little Sisters of the Poor 

v. Sebelius, 6 F. Supp. 3d 1225 (D. Colo. 2013) (No. 13-cv-2611); see also 

Fortune 500, Express Scripts, http://fortune.com/fortune500/express-

scripts-holding/ (last accessed Jan. 26, 2018). The government has stated 

that ESI qualifies as a TPA for the Little Sisters’ church plan under the 
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mandate. Defs.’ Reply in Supp. of Mot. to Dismiss at 18, Little Sisters of 

the Poor v. Sebelius, 6 F. Supp. 3d 1225, (No. 13-cv-2611), http://s3.ama-

zonaws.com/becketpdf/LSOP-Defs-Reply-in-Support-of-Their-Mot-to-

Dismiss_Dist-Colo.pdf (stating that “their TPAs . . . includ[e] Express 

Scripts”). And TPAs for church plans may “provide or arrange separate 

payments for contraceptive services and seek reimbursement for associ-

ated expenses,” meaning they may receive costs plus margin. Coverage 

of Certain Preventive Services Under the Affordable Care Act, 79 Fed. 

Reg. 51092-01, 51095 & n.8 (Aug. 27, 2014). Thus, the “accommodation” 

does not exempt the Little Sisters from the government’s attempt to use 

their plan to deliver contraceptives, which is why they litigated against 

it and need the protection provided by the IFR. 

In sum, Pennsylvania’s fleeting attempt to use impairment analysis to 

support its weak interest argument not only fails, but actually points up 

why the Little Sisters should be allowed to intervene as of right.  

C. The government cannot adequately represent the Little Sis-
ters’ interest.  

Pennsylvania says the federal government can be trusted to represent 

the Little Sisters’ interests. But to reach this conclusion it uses the wrong 

legal standard and asks this Court to ignore the fact that the Sisters and 
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the federal government have been litigating against each other over the 

contraceptive mandate for four years. Opp. 21-24. By Pennsylvania’s tell-

ing, in “the context of this lawsuit, the government’s interests and the 

Little Sisters [sic] are precisely the same.” Opp. 21. But Pennsylvania’s 

own arguments demonstrate that the government’s interests here are 

quite different from, and in many respects opposed to, the Little Sisters’.  

No Heightened Burden. Pennsylvania argues that “the Little Sisters 

face a higher burden” because they are “seeking to intervene on the side 

of the government.” Opp. 21. But later cases have clarified this this pre-

sumption does not apply in every case where the government is a party, 

but only when “one party is a government entity charged by law with 

representing the interests of the applicant for intervention.” United 

States v. Territory of Virgin Islands, 748 F.3d 514, 520 (3d Cir. 2014) 

(quoting Brody, 957 F.2d at 1123). Here, the government is charged by 

law with representing its own interests against the Little Sisters in sep-

arate litigation. It is also charged by law with representing the interests 

of the public at large, not the narrow interest of the Little Sisters. It can-

not be presumed to represent them adequately. Br. 42-47. Pennsylvania’s 

oversimplified and overbroad reading of the law would contravene this 
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court’s prior decisions and create an unnecessary split with other circuits. 

See, e.g., Chiglo v. City of Preston, 104 F.3d 185, 187-88 (8th Cir. 1997) 

(“If the citizen stands to gain or lose from the litigation in a way different 

from the public at large, the parens patriae would not be expected to rep-

resent him.”); Dimond v. District of Columbia, 792 F.2d 179, 192-93 (D.C. 

Cir. 1986) (since the proposed intervenor’s “interest cannot be subsumed 

within the shared interest of the citizens of the District of Columbia, no 

presumption exists that the District will adequately represent its inter-

ests”). No presumption of adequacy applies here.5  

Complex and Conflicting Interests. In a footnote, Pennsylvania 

tries to brush aside Third Circuit precedent making clear that govern-

ment cannot adequately represent discrete private interests when it is 

subject to “numerous complex and conflicting interests.” Opp. 23 n. 12. 

(citing Kleissler, 157 F.3d at 973). Yet elsewhere in its brief, Pennsylva-

nia cannot help but attack the government’s new rule precisely based on 

these far-ranging and potentially competing interests.  

                                      
5  Unsurprisingly, Pennsylvania cannot point to a single case, anywhere, 
in which a court found adequacy of representation where the government 
is the enjoined party on an underlying injunction. 
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For instance, Pennsylvania notes that the new rule “allow[s] any en-

tity—including, for the first time, publicly traded corporations—to opt 

out of the Contraceptive Mandate” and also creates a “Moral Exemption 

Rule” that allows “for the first time, entities to opt out of the Contracep-

tion Mandate” on the basis of “sincerely held moral belief.” Opp. 12-13. 

But none of those aspects of the rule are relevant to the rights of the Little 

Sisters in this case, nor necessary to protect the Little Sisters’ interests. 

Thus the government may obscure the Little Sisters’ interests in its at-

tempt to protect those broader portions of its rules, or make overbroad or 

conflicting arguments in an attempt to salvage all portions of the IFRs, 

where the Little Sisters would not.  

This case is thus precisely like Kleissler, where environmental groups’ 

“straightforward” interests did not match the government’s “numerous” 

interests, and “may become lost in the thicket of sometimes inconsistent 

government policies.” 157 F.3d at 974; see also Mille Lacs, 989 F.2d at 

1001 (government representation inadequate where “the counties and 

the landowners” had more discrete individual interests than the interests 

the government had to defend for the “general citizenry of Minnesota,” 
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even though legal filings were nearly identical); Br. 43-47 (relying on 

Kleissler and Mille Lacs).  

Adversity of Interests. According to Pennsylvania, the Little Sisters 

and the government “are in lockstep as to the need for and legality of the 

Rules.” Opp. 24. But this argument misunderstands both the facts and 

relevant precedent for determining adversity. Pennsylvania is asking 

this Court to adopt the novel position that the government can ade-

quately represent a party on a key legal issue on which it has been ad-

verse for years, remains adverse to in other legal proceedings, and 

adopted a remedial rule to address only because of the litigation initiated 

by the proposed intervenor. It should come as no surprise that Pennsyl-

vania cites to no cases affirming such a rule. And in fact, courts that have 

addressed similar factual scenarios have ruled that this is precisely the 

context in which government representation would be inadequate.   

This Court has held government representation inadequate where the 

proposed intervenors were “seek[ing] to maximize their [First Amend-

ment rights] and to avoid censorship by the very [government] officials 

who are purported to represent their interests in this litigation.” Brody, 

957 F.2d at 1124. This Court said that school officials did not adequately 
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represent the speech rights of a group of students because the case 

“pit[ted] the interests of students in asserting control over the content of 

graduation speeches, directly against those of school officials in main-

taining their authority over commencement ceremonies.” Id. Because of 

the obvious conflict between the school’s interest in preserving its own 

authority over policies and the intervenors’ First Amendment rights af-

fected by those policies, this Court noted, “we cannot expect school offi-

cials to be vigorous in defending the applicants’ legal interests.” Id.  

Other courts similarly concluded that a government cannot ade-

quately represent private interests when its policy changed as a result of 

litigation. For example, conservation groups were allowed to intervene in 

Citizens for Balanced Use v. Montana Wilderness Ass’n, 647 F.3d 893, 900 

(9th Cir. 2011). There, the government created the policy at issue “only 

reluctantly in response to successful litigation by Applicants,” and that 

“fact alone demonstrates that the [federal government] may not put forth 

as strong of an argument in defense of the [new policy].” Id.6 Similarly, 

                                      
6  See also Coal. of Ariz./N.M. Ctys. for Stable Econ. Growth v. Dep’t of 
Interior, 100 F.3d 837, 845-46 (10th Cir. 1996) (government’s ability to 
adequately represent private interests was “made all the more suspect” 
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the D.C. Circuit concluded that the government could not represent a 

private party when the government “opposed [the party] in prior proceed-

ings. Crossroads Grassroots Policy Strategies v. Fed. Election Comm’n, 

788 F.3d 312, 383 (D.C. Cir.2015). Invoking Aesop, the court noted that 

“doubtful friends may provide dubious representation.” Id.7  

Here, the government only passed the new Religious Exemption Rule 

after four years of unsuccessful litigation against the Little Sisters cul-

minating in the Supreme Court’s Zubik injunction. It asserts its “mind 

remains open” regarding the final outcome of the rulemaking. Br. 45-46. 

And the government has not yet resolved its adversarial proceeding with 

                                      
because it defended the policy only after the intervenor brought a law-
suit); Fresno Cty. v. Andrus, 622 F.2d 436, 439 (9th Cir. 1980) (even 
though proposed intervenor and government raised “virtually identical” 
arguments “in opposition to the motion for a preliminary injunction,” 
there was “reason to doubt” the governments’ representation since “the 
[government] began its rulemaking only reluctantly after [the proposed 
intervenor] brought a law suit against it”).  
7  Pennsylvania makes much of the change of presidential administra-
tions. Opp. 23. But the current administration has affirmed its commit-
ment to keep an open mind regarding the outcome of an ongoing regula-
tory process. Br. 46. The contraceptive mandate litigation has spanned 
two presidential elections already and may well span more. The Little 
Sisters have gone to court to obtain a judicial decision ensuring that their 
rights are protected permanently and will not be blown about by every 
change of the political winds.  
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the Little Sisters. Br. 41-43; Order, Little Sisters of the Poor, et al v. Har-

gan, et al., No. 13-1540 (10th Cir. Jan. 17, 2018) (directing parties to file 

status reports by Feb. 16).  

Unable to distinguish this precedent, Pennsylvania argues that this 

case is “squarely controlled by United States v. Territory of Virgin Is-

lands.” Opp.  24. But, as the Little Sisters explained in their opening 

brief, this case is inapposite. Br. 47-48. Pennsylvania also cites to First 

Circuit precedent to assert that an “earlier adverse relationship” with the 

government does not “automatically” create a “present adverse relation-

ship.” Opp. 23 (quoting State v. Dir., U.S. Fish & Wildlife Serv., 262 F.3d 

13, 20 (1st Cir. 2001)). But the Little Sisters are not merely relying on an 

“earlier” adverse relationship. Their adverse relationship with the gov-

ernment is ongoing, as is their position on opposite sides of the Zubik 

injunction.8 There, the government was not implementing its policy “un-

der litigation compulsion . . . , but rather of their own accord.” U.S. Fish 

                                      
8 Pennsylvania simultaneously seems to criticize the Little Sisters for not 
settling their prior case, Opp. 23-24 n.13, and suggest that their Zubik 
injunction is temporary, “while” the parties negotiate, and would termi-
nate upon such resolution, Opp. 12. That would seem to heighten, rather 
than foreclose, the Sisters’ interest in the permanent protection provided 
by IFR. 
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& Wildlife Serv., 262 F.3d at 21. In contrast, here the government is, by 

its own admission, acting in response to litigation.  

This is the same error made by the California court in applying the 

presumption of adequacy and treating the parties’ ongoing litigation as a 

“formal vestige of past adversity,” California v. Hargan, No. 17-cv-05783-

HSG, 2017 WL 6731640, at *7, rather than what it is—an ongoing law-

suit that has not resolved because the parties have not yet come to an 

agreement. It is telling that, even despite this erroneous determination, 

the court still recognized that the Little Sisters should not be kept out of 

the case. Id. at *9-10.  

Distinct Perspectives and Legal Arguments. The Little Sisters 

also raise legal arguments distinct from the government and important 

for this Court’s consideration. For example, for years the Little Sisters 

have argued that the government’s so-called accommodation “discrimi-

nate[d] against” organizations like the Little Sisters while protecting 

other houses of worship, which “violate[d] the Plaintiffs’ rights to the free 

exercise of religion, the freedom of speech, expressive association under 

the First Amendment, the Establishment Clause of the First Amend-
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ment, [and] equal protection of the law guaranteed by the Fifth Amend-

ment.” Complaint ¶ 105, Little Sisters of the Poor v. Sebelius, 6 F. Supp. 

3d 1225 (D. Colo. 2013) (No. 13-cv-2611), https://s3.amazonaws.com/beck-

etpdf/Little-Sisters-of-the-Poor-and-Christian-Brothers-v.-Sebelius.pdf. 

However, the government failed to raise any constitutional arguments 

that required the implementation of the Religious Exemption Rule and 

that would constrain the government’s constitutional ability in the fu-

ture. 

The Little Sisters also have long challenged a feature of the old man-

date which was carried over into the current IFR: the government’s claim 

of authority to regulate third party administrators. Br. 49. The Little Sis-

ters have also argued that RFRA provides the government with broader 

regulatory authority than the government asserts. Id. These divergent 

legal arguments demonstrate inadequacy of representation. See Territory 

of Virgin Islands, 748 F.3d at 520.  

The government’s divergent legal strategy is also indicative of inade-

quate representation. To date, the government has yet to appeal adverse 

judgments against it either below or in California. See Opp. 49. The Little 
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Sisters have appealed both. See Dkt. 61 (protective notice of appeal); No-

tice of Appeal, California v. Hargan, No. 17-cv-05783 (Dkt. 135). Other 

courts have found it significant when a government entity did not “tak[e] 

an appeal” to pursue the arguments proposed intervenors would have. 

Fresno Cty., 622 F.2d at 439.  

Pennsylvania brushed off these distinct legal positions in its brief. See 

Opp. 21 & n.9. It claims that the fact that Little Sisters will raise differ-

ent legal arguments than the Government “does not rebut the presump-

tion of adequacy.” Id. But, as discussed above, the presumption of ade-

quacy does not apply here. Even if it did apply, the divergence between 

the government’s interests and strategy and the Little Sisters’ interest 

and strategy here—which amount to not just inadequacy, but actual ad-

versity—easily rebut that presumption.   

For all these reasons, the government cannot adequately represent the 

Little Sisters’ interests in this matter. The district court’s decision should 

be reversed and the Little Sisters should be permitted to intervene as of 

right.   
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II.  The district court abused its discretion by denying even 
 permissive intervention.  

Even if the court were to find the Little Sisters are not entitled to in-

tervene as of right, it should remand for an order granting permissive 

intervention. The highly unusual circumstances of this case, involving a 

prior Supreme Court order, an existing injunction, and a now-enjoined 

nationwide regulation, warrant permissive intervention for the Little 

Sisters even in the absence of intervention as of right. The California 

court granted permissive intervention despite ruling against the Little 

Sisters on the issue of adequate representation. California v. Hargan, No. 

17-cv-05783-HSG, 2017 WL 6731640, at *14-15.   

Pennsylvania’s only response is to point to the standard of review and 

claim that “any resulting delay would be ‘undue,’” Opp. 25-26 (citing 

Hoots v. Commonwealth of Pa., 672 F.2d 1133, 1136 (3d Cir. 1982)). But 

Pennsylvania, like the district court, still fails to identify any delay that 

would actually occur based upon the Little Sisters’ intervention. See Br. 

55-57. Thus no prejudice will result from intervention and the courts’ in-

terests in efficiency and finality are better served by allowing the Little 

Sisters to intervene now and not opening the door for intervention late in 

the case should the circumstances change.  
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CONCLUSION 

For the foregoing reasons, the District Court’s ruling on the Little Sis-

ters’ motion to intervene should be reversed. 
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