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QUESTION PRESENTED

The First Amendment’s Religion Clauses forbid
government interference in a religious group’s
selection of its ministerial employees. The federal
courts of appeals and state courts of last resort have
long agreed that the key to determining ministerial
status 1s whether an employee performed important
religious functions. This Court’s unanimous 2012
ruling in Hosanna-Tabor Evangelical Lutheran
Church & School v. EEOC was consistent with that
existing analytical consensus, and other circuits and
states since 2012 have continued to rely on it. Yet the
Ninth Circuit has now twice ruled that, under
Hosanna-Tabor, important religious functions alone
can never suffice—those functions must always be
accompanied by considerations such as a religious title
or religious training in order to demonstrate
ministerial status.

The question presented is:

Whether the Religion Clauses prevent civil courts
from adjudicating employment discrimination claims
brought by an employee against her religious em-
ployer, where the employee carried out important reli-
gious functions.
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PARTIES TO THE PROCEEDINGS AND
CORPORATE DISCLOSURE STATEMENT

Petitioner Our Lady of Guadalupe School was the
defendant-appellee below. Respondent Agnes Morris-
sey-Berru was the plaintiff-appellant below.

Petitioner Our Lady of Guadalupe School has no
parent corporation and issues no stock. Our Lady of
Guadalupe School is a canonical entity and part of the
canonical parish of Our Lady of Guadalupe in the Ro-
man Catholic Archdiocese of Los Angeles; civilly, Our
Lady of Guadalupe School is treated as an unincorpo-
rated association under the corporate laws of the State
of California. The Archdiocese of Los Angeles operates
in the civil forum through several religious corpora-
tions under the corporate laws of the State of Califor-
nia; civilly, the real property and related assets of Our
Lady of Guadalupe School and Parish are held by and
operated through certain of those corporations.
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RELATED PROCEEDINGS

There are no related proceedings.



v

TABLE OF CONTENTS

Page
QUESTION PRESENTED......ccoooiiiiiiiiiieeeeeeee 1
PARTIES TO THE PROCEEDINGS AND
CORPORATE DISCLOSURE STATEMENT .....i1
RELATED PROCEEDINGS ......cccooviiiiiiiiiiiieeeeens 1il
TABLE OF CONTENTS .....oooviiiiiiiiiiieieeeeeeeees v
TABLE OF AUTHORITIES..........ccccoiiiieieeeee, viii
INTRODUCTION ...t 1
OPINIONS BELOW .....ovtiiiiiiiiiieiiiiieeeeee e 3
JURISDICTION ...cooiiiiiiiiiiiieeee e 4
CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED ......cccccciiiiiiiiieeeeees 4
STATEMENT OF THE CASE ......ccccooiiieiiiieie 4
I. Factual Background ............cccccovvvvieiiiiinnnn, 4
A. Petitioner Our Lady of Guadalupe
SChOOl ...eviiiiiiiiiiiiiiiis 4
B. The role of teachers at Our Lady............... 5
C. Respondent Morrissey-Berru’s role at
OUr Lady....ccuvvveeeiiiiiiiiiiiiiiiiiiiiiiiiiieieaneees 6
D. Our Lady decides not to renew
Morrisey-Berru’s contract ..........c..ceeeeenn. 10
II. The proceedings below.........cccccvvvveeeeirirnnneenns 11
A. Morrissey-Berru’s complaint.................... 11
B. Ninth Circuit proceedings..........ccccee..... 12

REASONS FOR GRANTING THE PETITION....... 14



L.

II.

v

The Ninth Circuit and the California
Court of Appeal are in a square, deep,
and acknowledged split with the
“functional consensus” approach to
ministerial exception analysis adopted by
seven other federal circuits and seven

state courts of last resort. ....ccceoeeeveneeneeennen.

A. Prior to Hosanna-Tabor, the lower
courts consistently focused on
function in determining ministerial

SEALUS. teieiniiii e e

B. In Hosanna-Tabor, this Court acted
consistently with the “functional
consensus” identified by Justices Alito
and Kagan as the governing
ministerial exception standard in the

1OWET COUTES.cuninneetieeeee e,

C. After Hosanna-Tabor and before Biel,
the lower courts consistently focused
on function to determine ministerial

STALUS. .ttt

D. The Ninth Circuit rejected the
functional consensus, first in Biel and

then in Morrissey-Berru. ........cccecceuuun.....

E. The Seventh Circuit has recognized

the split with the Ninth Circuit.............
F. Only this Court can resolve the split.....

The scope of the ministerial exception is
a vital and recurring question of
nationwide importance for thousands of

religious organizations and individuals......

.14

..15

.19

.21

27



CONCLUSION ...coiiiiiiiiiiiiiiieceeiieec e 32
APPENDIX

Opinion, Morrissey-Berru v. Our Lady of Gua-
dalupe School, No. 17-56624 (9th Cir. Apr.
30, 2019), ECF No. 38-1.....coovvrrriiiieeeeeeeeeeeeiiiennn. la

Order Granting Summary Judgment, Morris-
sey-Berru v. Our Lady of Guadalupe School,
2:16-cv-09353-SVW-AFM (C.D. Cal. Sept.

27, 2017), ECF NO. 58. oo, 4a
29 U.S.C. § 623 e, 10a
29 U.S.C. § B3 1. oo, 10a

Excerpts from Defendant’s Reply to Plaintiff’s
Statement of Controverted and Uncontro-
verted Material Facts and Conclusions of
Law Re: Motion of Defendant for Summary
Judgment, Morrissey-Berru v. Our Lady of
Guadalupe School, 2:16-cv-09353-SVW-
AFM (C.D. Cal. Sept. 1, 2017), ECF No. 44 .....11a

Teacher Employment Agreement-Elementary,
Non-Exempt, Department of Catholic
Schools, Archdiocese of Los Angeles, Our
Lady of Guadalupe School, Deidre Morris-

sey-Berru, 2014-2015.......cccoeeiiiiiiiieeeeiiiieeeeeeene, 32a
Philosophy & History, Our Lady of Guadalupe
School (Apr. 14, 2017) ceeeeeeeieiieeiiiicieee e, 43a

Rev. Richard N. Fragomeni, Blest Are We, Faith
& Word Edition, Title Page and Table of
Contents (2010) ......oovvviiiiieeeeeeeeeeeeceeee e, 45a

Our Lady of Guadalupe Faculty Handbook,
Statement of Commitment to Core Values,
303-04 (2014-2015) ..cuvuuiieeeeeeeeeiiiiiiiiiieeeeeeeeeeeeeans 52a



vil
Excerpts from Transcript of Deposition of April
L. Beuder, Volume I, Morrissey-Berru v. Our

Lady of Guadalupe School, No. 2:16-cv-
09353 (C.D. Cal. May 4, 2017) c.voveeeevereerererenn.

Excerpts from Transcript of Deposition of April
L. Beuder, Volume II, Morrissey-Berru v.
Our Lady of Guadalupe School, No. 2:16-cv-
09353 (C.D. Cal. May 11, 2017) c...cceeeeeeeeeennnnns

Excerpts from Transcript of Deposition of Agnes
Deirdre Morrissey-Berru, Morrissey-Berru
v. Our Lady of Guadalupe School, No. 2:16-
cv-09353 (C.D. Cal. Apr. 26, 2017) .......ccevvuue....



viil

TABLE OF AUTHORITIES

Page(s)

CASES
Alicea v. New Brunswick

Theological Seminary,

608 A.2d 218 (N.J. 1992).....cuvvrrrrrrirrrrrnnnnnnnns 16, 29
Archdiocese of Washington v. Moersen,

925 A.2d 659 (Md. 2007) ...evvvrrrrrrrrnrnnnrnrnnnnnernnnnnns 16
Biel v. St. James School,

911 F.3d 603 (9th Cir. 2018).........evvvunnnnn.... passim
Biel v. St. James School,

926 F.3d 1238 (9th Cir. 2019) ........vvvunnnn..... passim
Cannata v. Catholic Diocese of Austin,

700 F.3d 169 (5th Cir. 2012) ......ccevvvvveeeeeeee. 19, 25
Conlon v. InterVarsity Christian Fellowship,

777 F.3d 829 (6th Cir. 2015) ................... 20, 23, 29

Corporation of Presiding Bishop of Church of
Jesus Christ of Latter-day Saints v. Amos,
483 U.S. 327 (1987) v, 31

Coulee Catholic Sch. v. Labor & Indus.
Review Comm'n,

768 N.W.2d 868 (Wisc. 2009)......cccoeevvvvvennnnnnns 15-16
Dayner v. Archdiocese of Hartford,

23 A.3d 1192 (Conn. 2011) weeeeeeeeeeeeeeeeereeeereen.. 15
EEOC v. Catholic Univ. of America,

83 F.3d 455 (D.C. Cir. 1996) .....ccccvvrrrvreieeeeeenns 15

El-Farra v. Sayyed,
226 S.W.3d 792 (Ark. 2006) .....ovvveeeeeeeeeeererrrrnnnnn. 29



1X
Fratello v. Archdiocese of New York,
863 F.3d 190 (2d Cir. 2017)....cccevvrvrrnnnnnn.n. passim

Grussgott v. Milwaukee Jewish
Day School, Inc.,

882 F.3d 655 (7th Cir. 2018) .......ccceeennnn..... passim
Hollins v. Methodist Healthcare, Inc.,
474 F.3d 223 (6th Cir. 2007) .....cvveeeeirvreeeeeeinnnnn.. 15

Hosanna-Tabor Evangelical Lutheran Church
& School v. EEOC,
565 U.S. 171 (2012) ceovveneiiiiiiieeeeiiiieeeeeeennne. passim

Kedroff v. Saint Nicholas Cathedral of
Russian Orthodox Church in N. Am.,

344 U.S. 94 (1952) ..evvviiiiiiiieniiiiiiieieneeeieeeeeinennennnns 17
Kirby v. Lexington Theological Seminary,

426 S.W.3d 597 (Ky. 2014)......cvvvvrvrrrrrnrnnnnnns 21, 29
Larson v. Valente,

456 U.S. 228, 244 (1982) ....vvvvvrrerrrnrrrnrnrnnnrnnnnnnnnns 31
Lee v. Sixth Mount Zion Baptist Church,

903 F.3d 113 (3d Cir. 2018)......cuvvvvvrrrrrnnnnnnnns 20, 29
McClure v. Salvation Army,

460 F.2d 553 (5th Cir. 1972) .....uvvvvererrinnnnininnnnnnns 14

Morrissey-Berru v. Our Lady of
Guadalupe School,
769 F. App’x 460 (9th Cir. 2019).....vovveeereeennn, 2,3

Morrissey-Berru v. Our Lady of
Guadalupe School, No. 2:16-cv-093532017,
WL 6527336 (C.D. Cal. Sept. 27, 2017) ................ 4

New York v. Cathedral Academy,
434 U.S. 125 (1977) eeeeeeninineneneiieeiniiinineniaeaaiaans 30



NLRB v. Catholic Bishop,
440 U.S. 490 (1979) ..evveerenrrneeerreinerinnenieinnieaeeanaanns 30

Pardue v. Center City Consortium Sch.
of Archdiocese of Washington, Inc.,

875 A.2d 669 (D.C. 2005) ......cevvvvvieeeeeeeeeeerirrnnnnn. 16
Penn v. New York Methodist Hospital,

884 F.3d 416 (2d Cir. 2018)......cvvvveeeeeeeeeeirrrrnnnnn. 29
Petruska v. Gannon Univ.,

462 F.3d 294 (3d Cir. 2006)........ccceeeeeeeeeennnnn. 15, 20
Puri v. Khalsa,

844 F.3d 1152 (9th Cir. 2017) ..evvveeeeeeeeeererirrnnnnn. 29

Rayburn v. General Conference of
Seventh-Day Adventists,
772 F.2d 1164 (4th Cir. 1985)........... 15, 29, 30, 31

Shaliehsabou v. Hebrew Home of
Greater Washington, Inc.,
363 F.3d 299 (4th Cir. 2004) .......eeeeeeeeeeeerrennnnnen. 29

Sterlinski v. Catholic Bishop of Chicago,
No. 18-2844, 2019 WL 3729495

(Tth Cir. 2019) v, 3, 25, 26, 30
Su v. Stephen Wise Temple,
32 Cal. App. 5th 1159 (2019) ....evvvveeeeeeennnnns 24, 25

Su v. Stephen Wise Temple,
No. B275246, Cal. Ct. App., 2d Dist.
(June 25, 2019) ..coooviiiiiiieeeeeeee e 25

Temple Emanuel of Newton v. Massachusetts
Comm’n Against Discrimination,
975 N.E.2d 433 (Mass. 2012) ......ccccvvvvvvrnennnnns 21, 29

Watson v. Jones,
80 U.S. (13 Wall.) 679 (1872) ...cvvveeeeeeeeeeeeerrrrnnnnn. 17



x1

Yin v. Columbia Int’l Univ.,

335 F. Supp. 3d 803 (D.S.C. 2018)....oevveeen.....

STATUTES
28 U.S.C. 1254(1) coeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e, 4
29 U.S.C. 621, €1 S€Q. ceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeennn, 4,11
OTHER AUTHORITIES
Council for American Private Education,

FAQs About Private Schools, “Schools and

Students” ....coeeee i 29
Our Lady of Guadalupe students perform

holiday pageant, Easy Reader News

(Dec. 18, 2014) ..uvuveeeieeiiniieieniieeirieeeeeeeeaeeeeeenaeaennnens 9
J. Gregory Grisham and Daniel Blomberg,

The Ministerial Exception After

Hosanna-Tabor: Firmly Founded,

Increasingly Refined,

20 Federalist Soc’y Rev. 80 (2019)................... 28
The Top 5 Reasons Churches

Went to Court in 2015,

Church Law & Tax Report (Nov./Dec. 2016) 28
The Top 5 Reasons Churches

Went to Court in 2018,

Church Law & Tax Report (July 31, 2019) ..... 28



INTRODUCTION

In 2012, the Court decided Hosanna-Tabor Evan-
gelical Lutheran Church & School v. EEOC, recogniz-
ing the ministerial exception, a bedrock First Amend-
ment doctrine that bars civil courts from adjudicating
employment-related cases brought by “ministerial”
employees against their religious employers. 565 U.S.
171 (2012). The Court’s decision was unanimous.

In deciding that the Lutheran schoolteacher plain-
tiff had a ministerial position, the Hosanna-Tabor
Court described four “considerations” that supported
its conclusion: (1) the schoolteacher’s “formal title,”
(2) “the substance reflected in that title,” (3) her “use
of th[e] title,” and (4) “the important religious func-
tions she performed.” 565 U.S. at 192. But these “con-
siderations” were not exclusive elements or require-
ments of a new test. Instead, the Court expressly held
that there was no need to “adopt a rigid formula” to
determine ministerial status. Id. at 190.

Both before and after Hosanna-Tabor, the lower
courts have with remarkable consistency put their pri-
mary focus on one of the four considerations—the “im-
portant religious functions” assessment—in deciding
whether a particular position is ministerial or not. In-
deed, seven federal Courts of Appeals and seven state
supreme courts, 1in cases involving Catholic,
Protestant, and Jewish employers and many different
kinds of roles, have all concluded that the presence or
absence of religious function is the touchstone of the
ministerial exception inquiry. This is not an exclusive
inquiry—there is no need for a “function-only” test—
but function is paramount.
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In the face of that united approach among its sister
courts, the Ninth Circuit decided to flout the consen-
sus. In this case and in Biel v. St. James School, sepa-
rate panels of the Ninth Circuit concluded that im-
portant religious functions could never be enough, by
themselves, to prove up an employee’s ministerial sta-
tus. See App. 1a; 911 F.3d 603 (9th Cir. 2018). Here, it
was undisputed that Respondent had “significant reli-
gious responsibilities as a teacher” at Our Lady of
Guadalupe School. App. 3a. She taught daily religion
classes covering core Catholic doctrine, the sacra-
ments, and how to read the Bible; she led daily and
spontaneous prayers with and for her students; she
planned and participated with her students in litur-
gies and Easter celebrations; and she served as a
model of Catholic faith and worship both in her life
and in all of the other academic subjects she taught.
Yet the panel concluded that these admittedly core re-
ligious functions were insufficient because “an em-
ployee’s duties alone are not dispositive under Ho-
sanna-Tabor’s framework.” App. 3a.

Nine judges on the Ninth Circuit dissented from
the Ninth Circuit’s new approach, criticizing both Biel
and the decision below in Morrissey-Berru v. Our Lady
of Guadalupe School, 769 F. App’x 460 (9th Cir. 2019)
(App. 1a). Indeed, the dissenters concluded that “[t]he
case for the ministerial exception in Morrissey-Berru
is even stronger than in Biel.” Biel v. St. James School,
926 F.3d 1238, 1251 (9th Cir. 2019) (R. Nelson, J.,
joined by Judges Bybee, Callahan, Bea, M. Smith,
Ikuta, Bennett, Bade, and Collins, dissenting from de-
nial of rehearing en banc). The dissenting judges
called for this Court to step in and correct the Ninth
Circuit’s anomalous standard, which they identified
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as splitting with numerous post-Hosanna-Tabor
cases. Id. at 1248, 1251. And a few weeks later, the
Seventh Circuit, in an opinion written by Judge
Easterbrook, confirmed that the Ninth Circuit was go-
ing its own way. Sterlinski v. Catholic Bishop of Chi-
cago, No. 18-2844, 2019 WL 3729495, at *2 (7th Cir.
2019) (describing split and specifically rejecting Biel’s
reasoning). The split of authority is thus deep,
acknowledged, and—absent this Court’s interven-
tion—irreconcilable.

Moreover, as the Biel dissenters recognized, the
stakes are high, both for Our Lady of Guadalupe and
for the thousands of schools and other religious em-
ployers across the eleven states and territories of the
Ninth Circuit. Under the Ninth Circuit’s new “resem-
blance-to-Perich test,” Biel, 926 F.3d at 1243 (R. Nel-
son, J., dissenting), those religious institutions now
must choose between giving up control of who passes
on their faith to the schoolchildren in their charge or
conforming themselves to the specific Lutheran reli-
gious employment practices upheld in Hosanna-Ta-
bor. Either outcome would be deeply unfair to schools,
parents, and students.

Without correction, the Ninth Circuit’s rule prom-
1ses to turn up the heat on church-state conflict across
the western United States and leaves religious insti-
tutions subject to two starkly different First Amend-
ment standards depending on the accident of geogra-
phy. The question presented is thus one of nationwide
importance that only this Court can resolve.

OPINIONS BELOW

The Ninth Circuit’s opinion is reported at 769 F.
App’x 460 (9th Cir. 2019) and reproduced at App. 1a.
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The district court’s opinion granting summary judg-
ment to Our Lady of Guadalupe School is reported at

2017 WL 6527336 (C.D. Cal. 2017) and reproduced at
App. 4a.

JURISDICTION

The court of appeals entered its judgment on April
30, 2019. Justice Kagan extended the time in which to
file a petition for a writ of certiorari to August 28,
2019. This Court has jurisdiction under 28 U.S.C.
1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The First Amendment to the United States Consti-
tution provides, in relevant part: “Congress shall
make no law respecting an establishment of religion,
or prohibiting the free exercise thereof[.]” U.S. Const.
amend. I.

The relevant portions of the Age Discrimination in
Employment Act, 29 U.S.C. 621, et seq. (‘“ADEA”), are
reprinted in the Appendix. App. 10a.

STATEMENT OF THE CASE
I. Factual Background
A. Petitioner Our Lady of Guadalupe School

Our Lady of Guadalupe School (“Our Lady”) is a
Catholic parish school located in Hermosa Beach, Cal-
ifornia. The school is a ministry of, and is operated by,
the parish of Our Lady of Guadalupe under the juris-
diction of the Archdiocese of Los Angeles. App. 12a-
13a, 43a-44a. The Archdiocese is a constituent entity
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of the Roman Catholic Church and is the largest arch-
diocese in the United States. It is headed by an Arch-
bishop, currently Archbishop José H. Gomez.

Our Lady was founded almost sixty years ago, in
1961, and was staffed by Carmelite Sisters for its first
13 years. App. 43a. While all children are welcome to
enroll, Our Lady was established specifically to serve
the educational needs of the children of the parish.
App. 43a. The mission of Our Lady is to develop and
promote a Catholic faith community that reflects both
a Catholic philosophy of education and the doctrines
and norms of the Catholic Church. App. 32a, 43a.

The parish pastor is the ex-officio chief administra-
tive officer of Our Lady and is responsible to both carry
out Archdiocesan policy and, where necessary, to set
policy that effectuates the mission of the Catholic
Church at the school. App. 14a, 44a.

B. The role of teachers at Our Lady

Our Lady’s staff join with the pastor in “service to
the Church” to “work together in a collaborative way
to carry out the mission of the Church.” App. 53a. For
staff at Our Lady, “[m]odeling, teaching of and com-
mitment to Catholic religious and moral values are
considered essential job duties.” App. 55a.

Teachers have a particularly important role.
Teachers must agree to perform “all” of their “duties
and responsibilities” in a manner consistent with
Catholic doctrine and educational philosophy.
App. 32a. Teachers must conduct their professional ef-
forts in alignment with “the values of Christian char-
ity, temperance, and tolerance,” and in both their pro-
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fessional and private life must “model and promote be-
havior in conformity to the teaching of the Roman
Catholic Church in matters of faith and morals.”
App. 33a. Teachers are also expected to participate in
Our Lady’s liturgical activities, App. 33a, including
faculty-wide prayer services, App. 87a. As part of this
responsibility, Catholic teachers hired by Our Lady
must be in good standing with the Church. App. 56a.
And teachers who teach religion are required to be
Catholic. App. 57a.

To ensure these expectations are met, they are
written into each employment contract, which itself
must be signed by the pastor and renewed annually.
App. 36a, 42a. Teachers are also evaluated on whether
their teaching “includes Catholic values infused
through all subject areas” and whether their class-
rooms visibly reflect the “sacramental traditions of the
Roman Catholic Church.” App. 23a.

C. Respondent Morrissey-Berru’s role at Our
Lady

Respondent Agnes Morrissey-Berru began teach-
ing full-time at Our Lady in 1999. App. 80a. She
started as the sixth-grade teacher and, ten years later,
transitioned to teaching the fifth grade. App. 80a.

She understood that Our Lady’s mission was to im-
part Catholic faith and values to its students.
App. 82a. She also understood that, as the only
teacher for her fifth-grade class, she had a special role
in teaching and modeling Catholic doctrine and values
for her students. App. 82a-83a, 93a. She testified that
she was “committed” to fulfilling that special role by
“teaching children Catholic values” and providing a
“faith-based education.” App. 82a.
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Morrissey-Berru fulfilled this commitment in sev-
eral ways. Most prominently, she taught daily religion
classes every year of her employment. App. 81a, 90a.
Her religion classes “introduce[d] students to Catholi-
cism” and “gave them a groundwork for their religious
doctrine.” App. 93a. In just her last year of teaching
the religion class alone, she testified that she taught
students:

to “learn and express [the] belief that Jesus is
the son of God and the Word made flesh”;

the Catholic doctrines of creation and original
sin;

the names, meanings, and signs of the seven
Catholic sacraments: Baptism, Confirmation,
the Eucharist, Penance (also known as Recon-
ciliation), the Anointing of the Sick, Marriage,
and Holy Orders;

to locate, read, and understand passages from
the Bible that relate to the sacraments;

to celebrate the sacraments, including how to
celebrate the sacrament of Reconciliation;

to recognize the physical presence of Christ in
the Eucharist;

to recognize and understand the signs and
symbols of the Church’s liturgy: water, bread,
wine, oil, and light;

“to pray the Apostles’ Creed and the Nicene
Creed,” including the “four marks of the
church” embodied in the Nicene Creed (that
there i1s “one, holy, catholic, and apostolic
Church”);

the liturgical calendar, including the “Sacred
Triduum” of Holy Thursday, Good Friday, and
Easter Sunday;
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e to identify the ways that the Church carries
out the mission of Jesus.

App. 91a-94a; see also App. 16a-21a. Her instruction
was not merely academic, but rather devotional: she
taught the students Catholic doctrine through prayer,
worship, and the reading of Scripture. App. 45a-51a.

Morrissey-Berru also modeled and practiced the
Catholic faith with her students. She testified that she
personally showed the “children how to go to mass, the
parts of the mass, communion, prayer, and confes-
sion.” App. 81a. She used her role as a teacher at Our
Lady to demonstrate “the importance of prayer and
worship.” App. 96a. She prepared her students to pro-
claim readings from Scripture during the weekly
school Masses and the monthly family Masses, and
then took her students to attend and participate in
those Masses. App. 82a-84a, 87a-88a. Her class was in
charge of one Mass per month, and she helped plan
the liturgy for that Mass. App. 40a, 83a-84a. She took
her students to specific Holy Days of Obligation and
other religious observances, such as Lenten Services,
the Feast of Our Lady of Guadalupe, the Stations of
the Cross, All Saints Day, and Christmas. App. 88a.
She led daily prayer with the students at the begin-
ning or end of class, and would also lead spontaneous
prayer as appropriate, such as praying for a student’s
1ll mother. App. 86a-87a. She included visible Catholic
symbols in her classroom. App. 95a. And, as required
by Our Lady’s policies, she infused Catholic faith and
values into all other academic subjects that she
taught. App. 86a, 95a.

Beyond regular classroom and school religious ob-
servances and training, Morrissey-Berru also led
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other important religious activities for her students.
For instance, she annually directed her students in a
play of the Passion of the Christ, depicting Christ’s fi-
nal hours and crucifixion. App. 69a. As a part of the
play, she would explain the Scriptural significance of
the Passion, would help students prepare dialogue
from Scriptural passages, and would rehearse the play
with them. App. 69a. The play was then performed be-
fore the entire school as a part of its celebration of
Easter. App. 69a; see also Our Lady of Guadalupe stu-
dents perform holiday pageant, Easy Reader News
(Dec. 18, 2014), https://perma.cc/SB3SN-DUYQ (report-
ing Feast of Our Lady of Guadalupe play directed by
Morrissey-Berru and performed by her fifth-grade
class in the parish sanctuary after the Mass). Morris-
sey-Berru also annually took her class to the Cathe-
dral of Our Lady of the Angels to give them the oppor-
tunity to serve at the altar there. App. 95a-96a. She
believed it was an “important event” and “a big honor”
for the students. App. 96a.

To ensure her students properly understood the re-
ligious beliefs which she taught, Morrissey-Berru ad-
ministered religious education tests. App. 87a. And to
ensure that she was properly teaching Catholic be-
liefs, Our Lady regularly evaluated her teaching of the
Catholic faith. App. 94a-95a. Our Lady also required
her to take catechist courses to become a certified Cat-
echist. App. 85a. The courses were provided by the
Archdiocese of Los Angeles’s religious education de-
partment. App. 85a.
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D. Our Lady decides not to renew Morrissey-
Berru’s contract

The catechist certification requirement was first
implemented in 2012, as a part of sweeping reforms at
Our Lady to save it from closure. App. 59a-61a. The
school’s attendance had steadily dwindled to the point
that the eighth-grade class in 2011 had only one grad-
uate, and Our Lady remained afloat solely due to a
heavy subsidy from the parish. App. 27a. A Catholic
school accreditation team report in 2012 identified the
reason for decline as negative parental perception
about the school, which was attributed to factors such
as a perceived lack of academic rigor and a need for
catechetical training of teachers. App. 59a.

The parish brought in a new principal, April
Beuder, to address these problems. App. 57a-59a. She
immediately began requiring all faculty to obtain cat-
echist certification based on guidelines set by the
United States Conference of Catholic Bishops.
App. 61a. The catechist courses trained teachers to
“provide a Catholic education to students.” App. 61la.
Beuder also required teachers to implement a new
reading program to address concerns about academic
rigor. App. 27a-27a, 66a-67a. Morrissey-Berru failed
to fully implement the program in the 2012-2013
school year. App. 69a-70a, 73a. Beuder offered her a
new contract for the 2013-2014 school year, which was
explicitly conditioned on fully implementing the pro-
gram. App. 68a. But Morrissey-Berru again failed to
meet expectations with the program, despite attempts
to help her succeed. App. 28a, 73a. So Beuder created
a part-time position for Morrissey-Berru that removed
duties related to the program while allowing her to
teach fifth-grade religion and fifth-through-seventh-
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grade social studies for 2014-2015. App. 29a. That ex-
periment was unsuccessful, in part due to budgetary
issues, and so Beuder informed Morrissey-Berru in
May 2015 that she would not offer her a new contract.
App. 30a-31a.

II. The proceedings below
A. Morrissey-Berru’s complaint

One month later, on June 2, 2015, Morrissey-Berru
filed a charge with the Equal Employment Oppor-
tunity Commission, alleging, as relevant here, age dis-
crimination in violation of the ADEA. She filed a com-
plaint in federal district court in December 2016.

After discovery, Our Lady filed a motion for sum-
mary judgment in August 2017. The district court
granted the motion, ruling that Morrissey-Berru’s
claim was barred by the First Amendment’s ministe-
rial exception. App. 4a. It found that Our Lady was
undisputedly a religious organization protected by the
exception, and that Morrissey-Berru’s claim was of the
kind prohibited by the exception. App. 7a. So the
“main question” remaining was whether Morrissey-
Berru was a “minister” for purposes of the exception.
App. 7a. The court found that she was, because she
“expressly admitted that her job duties involved con-
veying the church’s message,” and that she fulfilled
those duties by “integrating Catholic values and
teachings into all of her lessons,” “leading the students
in religious plays,” and teaching “her students the ten-
ets of the Catholic religion, how to pray, and * * * a
host of other religious topics.” App. 7a-8a. The court
rejected as “irrelevant” Morrisey-Berru’s argument
that she “did not feel formally ‘called’ to the ministry,”
courts must “consider [her] actual duties, not whether
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she personally felt called to the ministry.” App. 8a (cit-
ing Fratello v. Archdiocese of New York, 863 F.3d 190
(2d Cir. 2017)).

Morrissey-Berru appealed.
B. Ninth Circuit proceedings

On appeal, Morrissey-Berru argued that her actual
duties were not “determinative of whether or not the
exception applied.” Opening Br. 46, ECF No. 8. Ra-
ther, she asserted that the rule from Hosanna-Tabor
required that she also have a religious title, be or-
dained, or hold herself out to the community as a min-
ister—none of which, she claimed, were true of her.
Ibid. Further, she argued that her duties were insuffi-
ciently religious to be “ministerial” because that des-
ignation pertained “only” to those who “perform a
leadership role,” whereas she merely “t[aught] religion
out of a textbook.” Id. at 47-48.

After the close of briefing in Morrissey-Berru’s ap-
peal, and before oral argument, a divided panel of the
Ninth Circuit accepted very similar arguments in Biel
v. St. James School. See 911 F.3d at 605. Biel was an
appeal by another fifth-grade teacher, Kristen Biel,
against another Archdiocese of Los Angeles elemen-
tary school in a neighboring parish. The panel major-
ity held that Biel’s religious duties were, taken alone,
insufficient to invoke the ministerial exception, and
that the exception was ordinarily applied to those with
“religious leadership” roles while “Biel’s role in Cath-
olic religious education” was “limited to teaching reli-
gion from a book.” Id. at 609-610. Judge D. Michael
Fisher, sitting by designation, dissented, opining that
“Biel’s duties as the fifth grade teacher and religion
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teacher are strikingly similar to those in Hosanna-Ta-
bor,” and that the panel majority’s conclusions were
also in clear conflict with a recent decision of the Sev-
enth Circuit. Id. at 617-618 (citing Grussgott v. Mil-
waukee Jewish Day School, Inc., 882 F.3d 655, 661
(7th Cir.), cert. denied, 139 S. Ct. 456 (2018)).

While a petition for rehearing en banc was still
pending in Biel, a different panel of the Ninth Circuit
followed Biel’s analysis to rule against Our Lady.
App. 1a. The panel agreed that Morrissey-Berru’s
“significant” religious duties included that she had
“committed to incorporate Catholic values and teach-
ings into her curriculum,” and that she “led her stu-
dents in daily prayer, was in charge of the liturgy
planning for a monthly Mass, and directed and pro-
duced a performance by her student’s during the
School’s Easter celebration every year.” App. 3a. But,
in the panel’s view, all of this was insufficient because
Biel instructs that “an employee’s duties alone are not
dispositive.” App. 3a.

Two months later, on June 25, 2019, the Ninth Cir-
cuit denied the petition for rehearing en banc in Biel.
Nine judges dissented, stating that Biel’s analysis
“poses grave consequences for religious minorities”
and “conflicts with Hosanna-Tabor, decisions from our
court and sister courts, decisions from state supreme
courts, and First Amendment principles.” Biel, 926
F.3d at 1239-1240 (R. Nelson, J., dissenting). The dis-
sent also criticized the decision in this appeal, stating
that the argument “for the ministerial exception in
Morrissey-Berru is even stronger than in Biel” given
the undisputed and robust factual record of Morrissey-
Berru’s religious functions. Id. at 1251. “In each suc-
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cessive case, we have excised the ministerial excep-
tion, slicing through constitutional muscle and now
cutting deep into core constitutional bone.” Id. at 1240.

REASONS FOR GRANTING THE PETITION

I. The Ninth Circuit and the California Court of
Appeal are in a square, deep, and acknowl-
edged split with the “functional consensus”
approach to ministerial exception analysis
adopted by seven other federal circuits and
seven state courts of last resort.

The Ninth Circuit’s rule “embraces the narrowest
construction” of the Religion Clauses’ protection for re-
ligious autonomy, which “splits from the consensus of
our sister circuits” and “decisions from state supreme
courts” that “[an] employee’s ministerial function
should be the key focus.” Biel, 926 F.3d at 1239 (R.
Nelson, J., dissenting). Under the Ninth Circuit’s
standard, a religious organization’s employee can hold
a ministerial role only if he has a religious title, train-
ing, or tax status, regardless of the religiously im-
portant functions of his position. That rigid approach,
now also adopted by a California intermediate appel-
late court, conflicts with this Court’s decision in Ho-
sanna-Tabor and splits with the precedent of the Sec-
ond, Third, Fourth, Fifth, Sixth, Seventh, and D.C.
Circuits and courts of last resort in Connecticut, Ken-
tucky, Maryland, Massachusetts, New Jersey, Wis-
consin, and the District of Columbia.
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A. Prior to Hosanna-Tabor, the lower courts
consistently focused on function in deter-
mining ministerial status.

The ministerial exception was first applied in
McClure v. Salvation Army, 460 F.2d 553 (5th Cir.
1972). The Fifth Circuit held that “the application of
the provisions of Title VII to the employment relation-
ship existing between * * * a church and its minister
would result in an encroachment by the State into an

area of religious freedom which it is forbidden to enter
***” Id. at 560.

In the four decades between the ministerial excep-
tion’s inception in 1972 and the Court’s first applica-
tion of it in 2012 (in Hosanna-Tabor), the overwhelm-
ing majority of Circuits and state supreme courts
“ha[d] concluded that the focus should be on the ‘func-
tion of the position” in “evaluating whether a particu-
lar employee 1s subject to the ministerial exception.”
Petruska v. Gannon Univ., 462 F.3d 294, 304 n.6 (3d
Cir. 2006) (quoting Rayburn v. Gen. Conference of Sev-
enth-Day Adventists, 772 F.2d 1164, 1168 (4th Cir.
1985) (Wilkinson, J.), and collecting cases from the
D.C., Fourth, Fifth, and Seventh Circuits). See also
Hollins v. Methodist Healthcare, Inc., 474 F.3d 223,
226 (6th Cir. 2007) (identifying function-focused anal-
ysis as the “general rule”); EEOC v. Catholic Univ. of
America, 83 F.3d 455, 463 (D.C. Cir. 1996) (employee
was minister where her “primary functions serve [the
religious employer’s] spiritual and pastoral mission”);
Dayner v. Archdiocese of Hartford, 23 A.3d 1192, 1204
(Conn. 2011) (courts must “objectively examine an em-
ployee’s actual job function, not her title, in determin-
ing” ministerial status), overruled on other grounds in
Hosanna-Tabor, 565 U.S. at 195 n.4; Coulee Catholic
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Sch. v. Labor & Indus. Review Comm’n, 768 N.W.2d
868, 881 n.16 (Wisc. 2009) (“The focus * * * should be
on the function of the position, not the title or a cate-
gorization of job duties”); Pardue v. Center City Con-
sortium Sch. of Archdiocese of Washington, Inc., 875
A.2d 669, 675 (D.C. 2005) (inquiry focuses on “function
of the position” and “not on categorical notions of who
1s or 1s not a ‘minister”); Archdiocese of Washington v.
Moersen, 925 A.2d 659, 672 (Md. 2007) (emphasizing
“the function of the position”); Alicea v. New Bruns-
wick Theological Seminary, 608 A.2d 218, 222 (N.J.
1992) (ministerial exception protects decisions “re-
garding employees who perform ministerial func-
tions”).

B. In Hosanna-Tabor, this Court acted con-
sistently with the “functional consensus”
identified by Justices Alito and Kagan as
the governing ministerial exception
standard in the lower courts.

In Hosanna-Tabor, the Court addressed the minis-
terial exception for the first time, confirming that the
First Amendment protects the relationship between
religious ministries and their ministers from govern-
ment interference. See Hosanna-Tabor, 565 U.S. at
187-188 & n.2 (collecting cases). This protection is
rooted in both Religion Clauses: “The Establishment
Clause prevents the Government from appointing
ministers, and the Free Exercise Clause prevents it
from interfering with the freedom of religious groups
to select their own.” Id. at 184.

The ministerial exception is a component of the Re-
ligion Clauses’ broader religious autonomy protec-
tions, which trace their roots back over 140 years of
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Supreme Court precedent, Hosanna-Tabor, 565 U.S.
at 185-186 (citing Watson v. Jones, 80 U.S. (13 Wall.)
679, 727 (1872)), and before that to Magna Carta, id.
at 182. These protections benefit both church and
state by preventing government entanglement in in-
ternal religious affairs. Together, the Religion Clauses
ensure religious groups’ “independence from secular
control or manipulation” by reserving to them the
“power to decide for themselves, free from state inter-
ference, matters of church government as well as those
of faith and doctrine.” Id. at 186 (quoting Kedroff v.
Saint Nicholas Cathedral of Russian Orthodox Church
in N. Am., 344 U.S. 94, 116 (1952)).

Hosanna-Tabor affirmed that this independence
includes the selection of ministers. As the Court ex-
plained, the Religion Clauses ensure “that the author-
1ty to select and control who will minister to the faith-
ful—a matter strictly ecclesiastical, Kedroff, 344 U.S.
at 119—is the church’s alone.” Hosanna-Tabor, 565
U.S. at 194-195 (internal quotation marks omitted).
Even over “undoubtedly important” societal interests,
such as employment discrimination statutes, “the
First Amendment has struck the balance” in favor of
allowing each religious group autonomy to “be free to
choose those who will guide it on its way.” Id. at 196;
accord id. at 201 (Alito, dJ., concurring) (“A religious
body’s control over [ministers] is an essential compo-
nent of its freedom to speak in its own voicel[.]”).

For its first foray into the ministerial exception,
this Court declined to “adopt a rigid formula” to deter-
mine ministerial status. Hosanna-Tabor, 565 U.S. at
190. Rather, it was sufficient to resolve the case at
hand that “all the circumstances” of respondent
Cheryl Perich’s employment as a fourth-grade teacher
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at a Lutheran school showed that she was a minister.
Ibid. The Court identified four “considerations” sup-
porting 1its conclusion: Perich’s (1) “formal title,”
(2) “the substance reflected in that title,” (3) her “use
of th[e] title,” and (4) “the important religious func-
tions she performed.” Id. at 192. These considerations
were enough to achieve the ministerial exception’s
core purpose: protecting “religious groups in choosing
who will preach their beliefs, teach their faith, and
carry out their mission.” Id. at 196. The Court left
other questions for another day, holding that “[t]here
will be time enough to address the applicability of the
exception to other circumstances if and when they
arise.” Ibid.

Justice Thomas concurred, cautioning against mis-
begotten “[jJudicial attempts to fashion a civil defini-
tion of ‘minister” through a “bright-line test or multi-
factor analysis” that would be insensitive to our na-
tion’s robust “religious landscape.” Hosanna-Tabor,
565 U.S. at 197 (Thomas, J., concurring). Likewise,
and in light of that religious diversity, Justices Alito
and Kagan warned that “the important issue of reli-
gious autonomy” would be harmed if courts made the
“mistake” of focusing on such religiously variable fac-
tors as an employee’s title. Id. at 198 (Alito, J., concur-
ring). Rather, the Justices emphasized that the
Court’s unanimous decision was consistent with the
pre-existing “functional consensus” in the lower courts
that the focus of ministerial exception analysis should
be “on the function performed by persons who work for
religious bodies.” Id. at 198, 203. And under that con-
sensus, “religious authorities must be free to deter-
mine who is qualified to serve in positions of substan-
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tial religious importance,” such as “those who are en-
trusted with teaching and conveying the tenets of the
faith.” Id. at 200.

C. After Hosanna-Tabor and before Biel, the
lower courts consistently focused on func-
tion to determine ministerial status.

After Hosanna-Tabor was decided, the Second,
Third, Fifth, and Sixth Circuits, along with Massachu-
setts and Kentucky, continued to follow the “func-
tional consensus” identified by Justices Alito and Ka-
gan.

The Fifth Circuit decided the first post-Hosanna-
Tabor ministerial exception appeal. In Cannata v.
Catholic Diocese of Austin, Judge Dennis, joined by
Judges Davis and Haynes, explained that “[a]pplica-
tion of the exception * * * does not depend on a finding
that [the employee] satisfies the same considerations
that motivated the [Supreme] Court to find that
Perich was a minister.” 700 F.3d 169, 177 (5th Cir.
2012). Rather, it was “enough” to conclude that an em-
ployee “played an integral role” in worship services
and thereby “furthered the mission of the church and
helped convey its message.” Ibid. That is, the em-
ployee was a minister “because [he] performed an im-
portant function during the service.” Id. at 180 (em-
phasis added).

The Second Circuit took the same tack. In Fratello
v. Archdiocese of New York, Judge Sack, joined by
Judges Lohier and Woods, explained that “courts
should focus’ primarily ‘on the function[s] performed
by persons who work for religious bodies.” 863 F.3d at
205 (quoting Hosanna-Tabor, 565 U.S. at 198 (Alito,
J., concurring)) (emphasis added). The court stressed
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that this kind of objective approach was necessary to
avoid judicial entanglement in deciding religious ques-
tions:

Judges are not well positioned to determine
whether ministerial employment decisions rest
on practical and secular considerations or fun-
damentally different ones that may lead to re-
sults that, though perhaps difficult for a person
not intimately familiar with the religion to un-
derstand, are perfectly sensible—and perhaps
even necessary—in the eyes of the faithful. In
the Abrahamic religious traditions, for in-
stance, a stammering Moses was chosen to lead
the people, and a scrawny David to slay a giant.

Id. at 203.

In Lee v. Sixth Mount Zion Baptist Church, the
Third Circuit likewise focused on functions, with
Judges Shwartz, Rendell, and Roth confirming that
“the ministerial exception ‘applies to any claim, the
resolution of which would limit a religious institution’s
right to choose who will perform particular spiritual
functions.” 903 F.3d 113, 122 n.7 (3d Cir. 2018) (quot-
ing Petruska, 462 F.3d at 299) (emphasis added).

And Judge Batchelder explained for the Sixth Cir-
cuit that “the ministerial exception clearly applies”
where (a) the religious group “identifies an individual
as a minister” in “good-faith”—which the court under-
stood as the basic equivalent of the “title” considera-
tion—and (b) the individual engages in important re-
ligious functions. Conlon v. InterVarsity Christian Fel-
lowship, 777 F.3d 829, 835 (6th Cir. 2015) (emphasis
added). Given the presence of both a good-faith minis-
terial designation and “important religious functions,”
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Conlon found that it did not need to reach the question
of whether function alone would demonstrate ministe-
rial status. Ibid.

State supreme courts applying Hosanna-Tabor
also joined the “functional consensus.” The Massachu-
setts Supreme Judicial Court was first, confirming
that function alone can suffice to prove ministerial sta-
tus in certain cases. Temple Emanuel of Newton v.
Massachusetts Comm’n Against Discrimination, 975
N.E.2d 433, 443 (Mass. 2012). In that case, “[a]ll that
[wa]s plain from the record [wa]s that [the plaintiff]
taught religious subjects at a school that functioned
solely as a religious school[.]” Id. at 486. The court said
there was no evidence with respect to the other three
Hosanna-Tabor considerations, but nevertheless held
that the ministerial exception barred the plaintiff’s
claim. Ibid.

The Kentucky Supreme Court later agreed that in
considering the totality of the circumstances, courts
should give “more” focus to the “actual acts or func-
tions conducted by the employee,” and avoid the “dan-
ger of hyper-focusing” on considerations such as title.
Kirby v. Lexington Theological Seminary, 426 S.W.3d
597, 613 & n.61 (Ky. 2014).

D. The Ninth Circuit rejected the functional
consensus, first in Biel and then in
Morrissey-Berru.

This chorus of agreement among the lower courts
was brought to a screeching halt by the two-judge ma-
jority in Biel v. St. James School. Biel was an appeal
by another fifth-grade teacher, represented by the
same counsel, against another Archdiocese of Los An-
geles elementary school. See 911 F.3d at 605. The
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panel majority held that Biel’s religious duties were
insufficient alone to invoke the ministerial exception,
and that the exception was ordinarily applied to those
with “religious leadership” roles while “Biel’s role in
Catholic religious education” was “limited to teaching
religion from a book.” Id. at 609-610. The panel major-
ity also parted ways with Grussgott. Grussgott, like
Hosanna-Tabor, found that an elementary-level
teacher who taught religion was a minster. 882 F.3d
at 656. The Biel majority expressly questioned the va-
lidity of the Seventh Circuit’s unanimous panel deci-
sion before trying to distinguish it based on some spe-
cific training that Grussgott had received. 911 F.3d at
609. Judge D. Michael Fisher, sitting by designation,
dissented, opining that “Biel’s duties as the fifth grade
teacher and religion teacher are strikingly similar to
those in Hosanna-Tabor,” and that “this case i1s not
distinguishable from Grussgott[.]” 911 F.3d at 617-618
(Fisher, J., dissenting).

Five months later, while a petition for en banc re-
view of Biel was still pending, the Ninth Circuit ap-
plied Biel here. The court reversed the district court’s
grant of summary judgment to Our Lady, finding it le-
gally insufficient that Morrissey-Berru had “signifi-
cant religious responsibilities as a teacher at the
School.” App. 3a. The court squarely acknowledged
that Morrisey Berru:

committed to incorporate Catholic values and
teachings into her curriculum, as evinced by
several of the employment agreements she
signed, led her students in daily prayer, was in
charge of liturgy planning for a monthly Mass,
and directed and produced a performance by
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her students during the School’s Easter celebra-
tion every year.

App. 3a (noting further that she had taken a “course
on the history of the Catholic church”). But all of that
was legally inadequate, the court explained, because
the Ninth Circuit rule provides that “an employee’s
duties are not dispositive under Hosanna-Tabor’s
framework.” App. 3a.

Two months after the ruling in this appeal, nine
judges dissented from denial of rehearing en banc in
Biel. They explained that review was urgently neces-
sary because the Ninth Circuit’s new rule not only
“conflicts with Hosanna-Tabor, decisions from our
court and sister courts, decisions from state supreme
courts, and First Amendment principles,” but it also
“poses grave consequences for religious minori-
ties * * * whose practices don’t perfectly resemble the
Lutheran tradition at issue in Hosanna-Tabor.” Biel,
926 F.3d at 1239-1240 (R. Nelson, J., dissenting). They
explained that the rule conflicts with Hosanna-Tabor
because it puts this Court’s flexible analysis into a “re-
semblance-to-Perich” straitjacket that “[i]gnor[es] the
warnings of Justices Alito and Kagan (and Justice
Thomas)” against making matters that “relate to [an
employee’s] title” dispositive. Id. at 1243, 1245. Simi-
larly, the rule “diverged from the function-focused ap-
proach taken by our court previously, our sister courts,
and numerous state supreme courts,” instead “em-
brac[ing] the narrowest reading of the ministerial ex-
ception.” Id. at 1244; see also id. at 1249 (noting that
other Circuits “pay closer attention to function, partic-
ularly in religious educational settings,” and citing to
Grussgott, Fratello, and Conlon).
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The dissenting judges warned that the panel’s nar-
row interpretation “threatens the autonomy of minor-
1ty groups” that do not use Lutheran-sounding titles
but for whom religious education is a “critical means
of propagating the faith, instructing the rising gener-
ation, and instilling a sense of religious identity.” 926
F.3d at 1240 (quoting religious minorities’ amicus
brief). “Indeed,” the dissenting judges explained, “re-
quiring a religious group to adopt a formal title or hold
out i1ts ministers in a specific way” is blatantly unfaith-
ful to First Amendment values: it “inherently violates
the Establishment Clause” and “is the very encroach-
ment into religious autonomy the Free Exercise
Clause prohibits.” Id. at 1245.

A California appellate court recently adopted Biel’s
reasoning in Su v. Stephen Wise Temple, 32 Cal. App.
5th 1159 (2019), rehearing denied, Apr. 2, 2019, re-
view denied, June 19, 2019. There, the court acknowl-
edged that the Temple’s preschool teachers “play an
important role in the life of the Temple” and “in trans-
mitting Jewish religion and practice to the next gen-
eration,” because they are “responsible for implement-
ing the school’s Judaic curriculum by teaching Jewish
rituals, values, and holidays, leading children in pray-
ers, celebrating Jewish holidays, and participating in
weekly Shabbat services.” Id. at 1168. But, tracking
the Ninth Circuit’s new rule, the court denied the min-
isterial exception to the Temple because the clear
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showing of religious function failed absent proof of re-
ligious title or training. Ibid.!

E. The Seventh Circuit has recognized the
split with the Ninth Circuit.

In Sterlinski v. Catholic Bishop of Chicago, the
Seventh Circuit reaffirmed the functional consensus,
sharply rejected the Ninth Circuit’s new rule, and rec-
ognized the extant split of authority. See 2019 WL
3729495, at *2. Writing for a unanimous panel, Judge
Easterbrook explained that the Ninth Circuit’s ap-
proach “asks how much like Perich a given plaintiff is,
rather than whether the employee served a religious
function.” Id. at *2; see also Biel, 926 F.3d at 1243 (R.
Nelson, J., dissenting) (new Ninth Circuit standard is
a “resemblance-to-Perich test”). Judge Easterbrook
noted that the dissenting judges in Biel “disagreed
with that approach—as do we.” Sterlinski, 2019 WL
3729495, at *2. Instead, the Seventh Circuit had al-
ready “adopted a different approach” in Grussgott, and
“[m]any judges, not just our panel in Grussgott (and
the nine dissenters in Biel)” rejected a Perich-compar-
ison analysis in favor of maintaining the focus on reli-
gious functions. Ibid. (citing Fratello and Cannata as
supporting examples).

Sterlinski identifies that last point as the place
where the Ninth Circuit parts ways from all others.
Keeping the focus on whether an “employee served a
religious function” advances the “two goals” of the

1 The California Court of Appeal is holding the appeal in abey-
ance while the Temple prepares to seek certiorari. Order, Su v.
Stephen Wise Temple, No. B275246 (Cal. Ct. App., 2d Dist. June
25, 2019) (recalling and staying remittitur pending the filing and
disposition of petition for certiorari).
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ministerial exception: protecting “a religious body’s
‘right to shape its own faith and mission through its
appointments,” and prohibiting ““government involve-
ment in such ecclesiastical decisions.” Ibid. (quoting
Hosanna-Tabor, 565 U.S. at 188-189). And where reli-
gious functions are fairly shown, civil judges cannot
turn to other considerations in an effort to second-
guess how “vital” the functions are “to advance [the]
faith.” Ibid. It was “precisely to avoid such judicial en-
tanglement in, and second-guessing of, religious mat-
ters that the Justices established the rule of Hosanna-
Tabor.” Ibid. (also noting that the Ninth Circuit’s rule
1mpermissibly “embraced” requiring “independent ju-
dicial resolution of ecclesiastical issues”).

F. Only this Court can resolve the split.

As Sterlinski and the Biel dissenters recognize, the
Ninth Circuit’s rigid formula is at war with the more
sensitive approach of this Court and every other Cir-
cuit and state supreme court to decide the issue.
Thumbing its nose at the functional consensus, the
Ninth Circuit’s approach flatly finds that it is never
enough to show an employee carried out core religious
functions such as “teaching and conveying the tenets
of the faith to the next generation.” Hosanna-Tabor,
565 U.S. at 200 (Alito, J., concurring). Rather, at least
one of the other three specific Hosanna-Tabor consid-
erations must obtain. That strict “function-plus-one”
test 1s inconsistent both with this Court’s explicit re-
fusal to adopt a “rigid formula” and with its command
that the purpose of the exception is to serve “the inter-
est of religious groups in choosing who will preach
their beliefs, teach their faith, and carry out their mis-
sion.” Id. at 190, 196. As the Second Circuit explained,
“Hosanna-Tabor instructs only as to what we might
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take into account as relevant, including the four con-
siderations on which it relied; it neither limits the in-
quiry to those considerations nor requires their appli-
cation in every case.” Fratello, 863 F.3d at 204-205.

* * *

Tallying the precedents puts the Ninth Circuit and
the California Court of Appeal at odds with seven
other Circuits and seven state supreme courts over the
1mportance of function to ministerial exception analy-
sis. Given the failed en banc vote in Biel, there is no
prospect that the split on this important First Amend-
ment issue will be resolved without this Court’s inter-
vention.

II. The scope of the ministerial exception is a vi-
tal and recurring question of nationwide im-
portance for thousands of religious organiza-
tions and individuals.

Review 1s especially warranted because of the
sweeping practical significance and nationwide im-
portance of the First Amendment question presented.
That question is not only frequently recurring and vi-
tal to the daily operations of religious organizations,
but getting it right is crucial in protecting church-state
relations.

1. One reason the issue is of nationwide importance
is its frequency of occurrence. Conflicts over the scope
of the ministerial exception arise regularly in the
lower courts. As shown above, lower appellate courts
have repeatedly had occasion to apply the ministerial
exception since this Court’s 2012 decision in Hosanna-
Tabor. If anything, the number of conflicts is increas-
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ing: in 2018, for the first time since at least 2011, liti-
gation over clergy firings became one of the top five
annual reasons that houses of worship end up in
court.?

One reason for this increase may be that this Court
left many of the exact contours of the ministerial ex-
ception for a later day. See Hosanna-Tabor, 565 U.S.
at 196. Lower courts have sometimes found this “lim-
ited direction” difficult, noting that Hosanna-Tabor “is
not without its Delphic qualities.” Fratello, 863 F.3d
at 204-205; see also J. Gregory Grisham and Daniel
Blomberg, The Ministerial Exception After Hosanna-
Tabor: Firmly Founded, Increasingly Refined, 20 Fed-
eralist Soc’y Rev. 80, 84 (2019) (survey of post-Ho-
sanna-Tabor rulings finding that “courts have some-
times struggled analytically to determine what to do
with the Supreme Court’s four ‘considerations’ for de-
termining ministerial status”). But, until the Ninth
Circuit’s detour, that confusion has not resulted in a
deep and acknowledged split requiring review.

2. Another reason that the scope of the ministerial
exception is of nationwide importance is the sheer
number and variety of religious groups that are af-
fected. A robust ministerial exception is a crucial pro-
tection for religious organizations of all sorts.

2 Compare The Top 5 Reasons Churches Went to Court in 2018,
Church Law & Tax Report (July 31, 2019) (showing the top five
reasons from 2014 to 2018, listing “clergy removal” as in the top
five for 2018), with The Top 5 Reasons Churches went to Court in
2015, Church Law & Tax Report (November/December 2016)
(showing top five reasons from 2011 to 2015, none of which in-
cluded clergy removal).



29

For example, the ministerial exception protects re-
ligious groups of many different faith traditions. See,
e.g., Hosanna-Tabor (Lutheran); Grussgott (pluralistic
Jewish); Conlon (non-denominational Protestant);
Temple Emanuel (Conservative dJewish); Fratello
(Catholic); El-Farra v. Sayyed, 226 S.W.3d 792, 795-
796 (Ark. 2006) (Muslim); Sixth Mount Zion (Mission-
ary Baptist); Kirby (Disciples of Christ); Su (Reform
Jewish); Rayburn (Seventh-day Adventist); Alicea
(Reformed Christian); Puri v. Khalsa, 844 F.3d 1152
(9th Cir. 2017) (Sikh).

And it protects many different kinds of religious
employers beyond houses of worship. See, e.g., Yin v.
Columbia Int’l Univ., 335 F. Supp. 3d 803 (D.S.C.
2018) (religious university); Shaliehsabou v. Hebrew
Home of Greater Washington, Inc., 363 F.3d 299 (4th
Cir. 2004) (nursing home); Penn v. New York Method-
ist Hospital, 884 F.3d 416 (2d Cir.), cert. denied, 139 S.
Ct. 424 (2018) (hospital); Grussgott (day school); Con-
lon (campus student organization). As a heuristic for
the large number of institutions affected, over three-
quarters of the nation’s PK-12 students attending pri-
vate schools do so at religiously-affiliated institutions,
meaning one in thirteen American schoolchildren at-
tends a religious school. See Council for American Pri-
vate Education, FAQs About Private Schools, “Schools
and Students,” https://perma.cc/PG5M-TV7K.

The need to resolve the conflict is particularly
pressing for the large number of religious organiza-
tions and schools—not to mention parents and school-
children—within the Ninth Circuit. As a result of the
Ninth Circuit’s rule, and its subsequent adoption in
Su, “thousands” of Catholic, Jewish, and other reli-
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gious schools in the Ninth Circuit “now have less con-
trol over employing [their] elementary school teachers
of religion than in any other area of the country” and
“less religious freedom than their Lutheran counter-
parts nationally.” Biel, 926 F.3d at 1251 (R. Nelson, J.,
dissenting).

3. A third reason that the question presented is of
nationwide importance is that properly calibrating the
scope of the ministerial exception is vital to sensitive
church-state relations. Courts have long warned that
ministerial exception cases must be handled in a way
that avoids “entanglement [that] might * * * result
from a protracted legal process pitting church and
state as adversaries.” Rayburn, 772 F.2d at 1171. But
as Sterlinski and the nine Biel dissenters explained,
the Ninth Circuit’s approach inevitably leads to “judi-
cial resolution of ecclesiastical issues” that “subject[s]
religious doctrine to discovery and, if necessary, jury
trial.” Sterlinski, 2019 WL 3729495, at *2; see also
Biel, 926 F.3d at 1239 (R. Nelson, J., dissenting). Even
“the mere adjudication of such questions would pose
grave problems for religious autonomy.” Hosanna-Ta-
bor, 565 U.S. at 205-206 (Alito, J., concurring). “It is
not only the conclusions that may be reached by the
[government agency| which may impinge on rights
guaranteed by the Religion Clauses, but also the very
process of inquiry.” NLRB v. Catholic Bishop, 440 U.S.
490, 502 (1979). Thus, this Court has long forbidden
that sort of second-guessing: “church and state litigat-
Ing in court about what does or does not have religious
meaning touches the very core of the constitutional
guarantee against religious establishment.” New York
v. Cathedral Academy, 434 U.S. 125, 133 (1977).
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The Ninth Circuit’s rule will also have perverse ef-
fects. It will interfere in religious governance by pres-
suring religious groups, “with an eye to avoiding liti-
gation or bureaucratic entanglement rather than upon
their own * * * doctrinal assessments,” to slap reli-
gious-sounding (or at least religious-sounding to a
court) titles onto positions that already include im-
portant religious functions. Rayburn, 772 F.2d at
1171; see also Corporation of Presiding Bishop of
Church of Jesus Christ of Latter-day Saints v. Amos,
483 U.S. 327, 336 (1987) (“[I]t 1s a significant burden
on a religious organization to require it, on pain of sub-
stantial liability, to predict which of its activities a sec-
ular court will consider religious.”). It would also “in
effect penalize religious groups for allowing layper-
sons to participate in their ministries” and thus incen-
tivize “bar[ring] laity from substantial ‘roles in convey-
ing the [group’s] message and carrying out its mis-
sion.” Fratello, 863 F.3d at 207 (quoting Hosanna-Ta-
bor, 565 U.S. at 192).

Finally, left uncorrected, the Ninth Circuit’s rule
will impermissibly discriminate among religions. It
will particularly discriminate against religious minor-
ity groups that do not use titles such as “minister” and
thus would always be at a disadvantage. See Hosanna-
Tabor, 565 U.S. at 198 (Alito, J., concurring). Simi-
larly, it will enable religious discrimination by allow-
ing some titles to be deemed religious (“rabbi”) and
others secular (“teacher”), based on common secular
understandings rather than religious ones. Larson v.
Valente, 456 U.S. 228, 244 (1982) (“The clearest com-
mand of the Establishment Clause is that one reli-
gious denomination cannot be officially preferred over
another”); see also Biel, 926 F.3d at 1245 (R. Nelson,
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dJ., dissenting) (“a demand for ecclesiastical titles in-
herently violates the Establishment Clause”). Indeed,
in Biel, the plaintiff argued that the title of “teacher”
in a Catholic school was nonreligious, but that “if
Biel’s position was in the Mormon faith,” then “the ti-
tle of ‘teacher” would have judicially cognizable “reli-
gious significance.” See Appellant’s Reply Brief, Biel v.
St. James School, 926 F.3d 1238 (9th Cir. 2019) (No.
17-55180) at 12 & n.2.

* * *

The ministerial exception is a fundamental part of
the architecture of church-state relations in this coun-
try. The Ninth Circuit’s aberrant rulings have se-
verely weakened this critical constitutional protection
across a wide swath of the nation, while creating a
deep and acknowledged split of authority that can be
resolved only by this Court.

CONCLUSION
The Court should grant the petition.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

AGNES DEIRDRE No. 17-56624
MORRISSEY-BERRU,
an individual, D.C. No.
.- 2:16-cv-09353-SVW-
Plaintiff-Appellant, AFM
v.
OUR LADY OF MEMORANDUM!

GUADALUPE SCHOOL,
a California non-profit
corporation,

Defendant-Appellee.

Appeal from the United States District Court
for the Central District of California

Stephen V. Wilson, District Judge, Presiding

Argued and Submitted April 11, 2019
Pasadena, California
Before: RAWLINSON and MURGUIA, Circuit Judges,
and GILSTRAP," District Judge.

Agnes Deirdre Morrissey-Berru brought a claim
under the Age Discrimination in Employment Act
(“ADEA”) against her former employer, Our Lady of
Guadalupe School (the “School”). The only issue

reached by this Court is whether the district court

1 This disposition is not appropriate for publication and is not
precedent except as provided by Ninth Circuit Rule 36-3.

“* The Honorable James Rodney Gilstrap, United States District
Judge for the Eastern District of Texas, sitting by designation.



2a

properly granted summary judgment in favor of the
School on the basis that Morrissey-Berru was a
“minister” for purposes of the ministerial exception.
We have jurisdiction under 28 U.S.C. § 1291, and we
reverse.!

This Court reviews a grant of summary judgment
de novo and views the evidence in the light most
favorable to the non-moving party. Olsen v. Idaho
State Bd. of Med., 363 F.3d 916, 922 (9th Cir. 2004).

In Hosanna-Tabor Evangelical Lutheran Church &
School v. EEOC, the Supreme Court recognized the
ministerial exception for the first time, 565 U.S. 171,
188 (2012), and considered the following four factors
in analyzing whether the exception applied:
(1) whether the employer held the employee out as a
minister by bestowing a formal religious title;
(2) whether the employee’s title reflected ministerial
substance and training; (3) whether the employee held
herself out as a minister; and (4) whether the
employee’s job duties included “important religious
functions,” id. at 191-92. Hosanna expressly declined
to adopt “a rigid formula for deciding when an
employee qualifies as a minister,” and instead
considered “all the circumstances of [the employee’s]
employment.” Id. at 190.

Considering the totality of the circumstances in
this case, we conclude that the district court erred in
concluding that Morrissey-Berru was a “minister” for
purposes of the ministerial exception. Unlike the
employee in Hosanna-Tabor, Morrissey-Berru’s
formal title of “Teacher” was secular. Aside from

1 We assume the parties’ familiarity with the facts and procedural
history of this case.
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taking a single course on the history of the Catholic
church, Morrissey-Berru did not have any religious
credential, training, or ministerial background.
Morrissey-Berru also did not hold herself out to the
public as a religious leader or minister.

Morrissey-Berru did have significant religious
responsibilities as a teacher at the School. She
committed to incorporate Catholic values and
teachings into her curriculum, as evidenced by several
of the employment agreements she signed, led her
students in daily prayer, was in charge of liturgy
planning for a monthly Mass, and directed and
produced a performance by her students during the
School’s Easter celebration every year. However, an
employee’s duties alone are not dispositive under
Hosanna-Tabor’s framework. See Biel v. St. James
Sch., 911 F.3d 603, 609 (9th Cir. 2018). Therefore, on
balance, we conclude that the ministerial exception
does not bar Morrissey-Berru’s ADEA claim.2 See id.
at 608-11 (holding that the ministerial exception did
not apply under similar circumstances).

REVERSED.

2 As the district court indicated, Morrissey-Berru’'s ADEA
claim, based on her demotion, appears to be time barred.
However, we leave it to the district court to resolve this
issue in the first instance on remand.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. 2:16-cv-09353-SVW-AFM

Date: September 27, 2017

Title: Agnes Deirdre Morrissey-Berru v. Our Lady of
Guadalupe School

Present: The Honorable Stephen V. Wilson,
U.S. District Judge

Deputy Clerk: Paul M. Cruz

Court Reporter/Recorder: N/A

Attorneys Present for Plaintiffs: N/A

Attorneys Present for Defendants: N/A

Proceedings: IN CHAMBERS ORDER GRANTING
SUMMARY JUDGMENT [27]

Plaintiff Agnes Deirdre Morrissey-Berru filed the
Complaint on December 19, 2016. Defendant Our
Lady of Guadalupe School (“Guadalupe”) filed a
motion for summary judgment on August 18, 2017.
Plaintiff filed an opposition to the motion on August
28, 2017. For the following reasons, the motion for
summary judgment is GRANTED. The prevailing
shall submit a proposed judgment consistent with this
order. All previously set dates are vacated.

I. Factual Background

This is an employment lawsuit, brought pursuant
to 29 U.S.C. § 621 et. seq. to remedy alleged violations
of the Age Discrimination in Employment Act
(“ADEA”). Plaintiff alleges that she was moved from a
full-time contract to a part-time contract because of
her age.
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Our Lady of Guadalupe School is a Catholic parish
school under the jurisdiction of the Archdiocese of Los
Angeles. Declaration of April Beuder (“Beuder Decl.”)
93. In 1998, Morrissey-Berru began working at Our
Lady of Guadalupe as a substitute teacher. Deposition
of Agnes Morrissey-Berru 19:4-19:10.) When she
began working for the school, Morrissey-Berru was
forty-seven years old. (Deposition of Agnes Morrissey-
Berru 12:19-12:20; 19:4-19:10). She began as a full-
time 6th grade teacher in the fall of 1999. She taught
6th grade for 10 years, after which she switched to
teaching 5th grade. The intervening period is
unimportant for the purposes of the instant motion.
The next significant event occurred in 2014. Plaintiff
signed the part-time contract for the 2014-2015 school
year on May 19, 2014. (Dkt. 38 at 2).

II. Legal Standard

Summary judgment is appropriate if there is no
genuine issue of material fact and the moving party is
entitled to judgment as a matter of law. Fed. R. Civ. P.
56(c). The moving party bears the initial responsibility
of informing the court of the basis of its motion, and
identifying those portions of the pleadings,
depositions, answers to interrogatories, admissions, or
affidavits that demonstrate the absence of a triable
1ssue of material fact. Celotex Corp. v. Catrett, 477 U.S.
317, 323 (1986). In determining a motion for summary
judgment, all reasonable inferences from the evidence
must be drawn in favor of the nonmoving party.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255
(1986). A genuine issue exists if “the evidence is such
that a reasonable jury could return a verdict for the
nonmoving party,” and material facts are those “that
might affect the outcome of the suit under the
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governing law.” Id. at 248. However, no genuine issue
of fact exists “[w]here the record taken as a whole
could not lead a rational trier of fact to find for the non-
moving party.” Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 587 (1986).

IT1. Discussion

A. Plaintiff’s Claim Is Barred by the Ministerial
Exception!

The ministerial exception is an exception to Title
VII of the Civil Rights Act, and its supplemental
legislation, the ADEA. The exception is “grounded in
the First Amendment,” and “precludes application of
such legislation to claims concerning the employment
relationship between a religious institution and its
ministers.” See Hosanna-Tabor Evangelical Lutheran
Church & Sch. v. E.E.O.C., 132 S. Ct. 694, 704 (2012);
Cannata v. Catholic Diocese of Austin, 700 F.3d 169
(6th Cir. 2012) (ministerial exception bars claims
under the ADEA). The ministerial exception 1is
“Intended to protect the relationship between a
religious organization and its clergy from
constitutionally impermissible interference by the
government.” Werft v. Desert Sw. Annual Conf. of
United Methodist Church, 377 F.3d 1099, 1101 (9th

1 The Court notes that part of Plaintiff’s claim may also be time
barred. Here, the presentation of the part-time contract is the
alleged discriminatory act. Although the effects would not become
“most painful” until Plaintiff actually started drawing her
reduced salary, she was clearly notified of the consequences when
she signed the contract in May of 2014. Plaintiff alleges that “at
the time” she signed the contract in May 2014, she was asked if
she wanted to retire (Plaintiffs Undisputed Material Facts
“PUMF” 113), and believed she was being replaced by an
individual “who was in his 30’s”. (PUMF 117).
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Cir. 2004); Bollard v. Cal. Province of the Soc’y of
Jesus, 196 F.3d 940, 945-94 (9th Cir. 1999)

Our Lady of Guadalupe School is clearly a religious
institution, and Plaintiff does not seriously contest
this fact in its pleadings. Instead, the main question
here is if Plaintiff qualifies as a “minister” for purposes
of the exception. “[N]either the Supreme Court nor
[the Ninth Circuit] has ever expressly limited the
ministerial exception to particular types of positions,
and both courts have expressly declined to adopt any
bright line rule defining the scope of the exception.”
Puri v. Khalsa, 844 F.3d 1152, 1159 (9th Cir. 2017).
Indeed, there is no “particular test for determining
whether a particular church employee ... should be
considered a ‘minister’ for First Amendment
purposes.” Id. (internal quotations and -citations
omitted).

That being said, the Supreme Court has offered
some guidance on how to make this determination.
First, Courts should consider the formal ordainment
and title at i1ssue. Hosanna- Tabor, 132 S. Ct. at 707.
Here, Plaintiff does not have an official religious title,
so this factor does not weigh in favor of a finding that
the ministerial exception applies. Despite this, “an
employee whose job duties reflect [ ] a role in conveying
the Church’s message and carrying out its mission is
likely to be covered by the exception, even if the
employee devotes only a small portion of the workday
to strictly religious duties and spends the balance of
her time performing secular functions.” Puri, 844 F.3d
at 1160 (internal quotations omitted) (alterations in
original). Plaintiff has expressly admitted that her job
duties involved conveying the Church’s message.
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Here, it is clear that every factor cuts in favor of the
ministerial exception applying, except for Plaintiff’s
lack of formal membership in the Catholic clergy. The
faculty and staff of Our Lady of Guadalupe School “are
committed to faith-based education, providing a
quality Catholic education for the students and
striving to create a spiritually enriched learning
environment, grounded in Catholic social teachings,
values, and traditions.” (PUMF 4). Plaintiff does not
seriously dispute this, contending only that Plaintiff
did not feel formally “called” to the ministry. This is
irrelevant. The Court must consider Plaintiff’s actual
duties, not whether she personally felt called to the
ministry. In fact, the Second Circuit recently held that
employees of Catholic schools who are not formally
ordained members of the clergy can be covered by the
exception. See Fratello v. Archdiocese of New York, 863
F.3d 190 (2d Cir. 2017).

Plaintiff clearly sought to carry out the School’s
mission by, for example, integrating Catholic values
and teachings into all of her lessons, leading the
students in religious plays, and attending regular
catechist certifications. She also taught her students
the tenets of the Catholic religion, how to pray, and
instructed them on a host of other religious topics.
Plaintiff also administered the yearly assessment of
the children religious education test. (UF 10-28).
While she also had secular duties, that does not place
her outside the scope of the ministerial exception.
Accordingly, Plaintiff is covered by the ministerial
exception.?

2 It is undisputed that Plaintiff continued to engage in religion-
related activities even during her part-time status. The analysis
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IV. Conclusion

Defendant’s motion for summary judgment is
GRANTED.

IT IS SO ORDERED.
Initials of Preparer: PMC

therefore does not meaningfully differ between her part-time role
and her full-time role.
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29 U.S.C. § 623 provides:
§ 623. Prohibition of age discrimination
(a) Employer practices
It shall be unlawful for an employer—

(1) to fail or refuse to hire or to discharge any
individual or otherwise discriminate against any
individual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual’s age;

(2) to limit, segregate, or classify his employees in any
way which would deprive or tend to deprive any
individual of employment opportunities or otherwise
adversely affect his status as an employee, because of
such individual’s age; or

(3) to reduce the wage rate of any employee in order to
comply with this chapter.
* * *
29 U.S.C. § 631 provides:
§ 631. Age limits
(a) Individuals at least 40 years of age

The prohibitions in this chapter shall be limited to
individuals who are at least 40 years of age.

* * *
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EXCERPTS FROM
DEFENDANT’S REPLY TO PLAINTIFF’S
STATEMENT OF CONTROVERTED AND

UNCONTROVERTED MATERIAL FACTS AND
CONCLUSIONS OF LAW RE: MOTION OF
DEFENDANT FOR SUMMARY JUDGMENT,
ECF NO. 44

[ER 57]

LINDA MILLER SAVITT, SBN 94164

Isavitt@brgslaw.com

STEPHANIE KANTOR, SBN 272421

skantor@brgslaw.com

BALLARD ROSENBERG GOLPER & SAVITT, LLP
15760 Ventura Boulevard, Eighteenth Floor
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Telephone: (818) 508-3700
Facsimile: (818) 506-4827

Attorneys for Defendant

OUR LADY OF GUADALUPE SCHOOL

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

AGNES DEIRDRE
MORRISSEY-BERRU,
an individual

Plaintiff,

CASE NO. 2:16-CV-
09353-SVW-AFM

VS.

OUR LADY OF GUA-
DALUPE SCHOOL, a
California non-profit

CASE NO. 2:16-CV-
09353-SVW-AFM

[Assigned to Hon
Stephen V. Wilson]

DEFENDANT’S RE-
PLY TO PLAINTIFF’S
STATEMENT OF
CONTROVERTED
AND UNCONTRO-
VERTED MATERIAL
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corporation and DOES | FACTS AND CON-

1 through 50, inclusive | CLUSIONS OF LAW
RE: MOTION OF DE-
FENDANT FOR SUM-
MARY JUDGMENT

[Fed. R. Civ. P. 56]
Date: September 18,
2017

Time: 1:30 p.m.
Ctrm: 10A

(Filed concurrently
with Objections to
Plaintiffs Evidence;
Kantor Reply Declara-
tion; Reply MPA; Reply
Statement of Uncontro-
verted Facts)

Action Filed:
December 19, 2016

Defendants.

* * *

[ER 58]
I. Statement of Uncontroverted Facts
Defendant’s Uncontroverted Facts

1. Our Lady of Guadalupe School is a Catholic parish
school under the jurisdiction of the Archdiocese of Los
Angeles.

Supporting Evidence:

Plaintiff Deirdre Morrissey-Berru Deposition Tran-
script “Plaintiff Depo.” 27:10-16; Declaration of April
Beuder “Beuder Decl.” §3; Declaration of Sister Mary
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Elizabeth Galt “Galt Decl.” §1-5; Exh. [ER 59] 3 - His-
tory and Philosophy; Exh. 4 - Mission Statement; Exh.
5 - About Us; Exh. 26 -Catholic School Communities
Faith Formation guidelines from the Los Angeles
Archdioceses Administrative Handbook

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

2. Our Lady of Guadalupe School is a non-profit reli-
gious entity.

Supporting Evidence:

Beuder Decl. §3; Galt Decl. §1-5; Plaintiff Depo. 27:10-
19; Exh. 27 - IRS letters recognizing non-profit, tax ex-
empt status of Our Lady of Guadalupe parish and
school; Exh. 28 - State of California Franchise Tax
Board Entity Status Letter; Exh. 29 - Certificates of
Amendment of Articles of Incorporation of Archdiocese
of Los Angeles Education & Welfare Corporation; Exh.
3 - History and Philosophy; Exh. 4 - Mission State-
ment; Exh. 5 - About Us; Exh. 26 - Catholic School
Communities Faith Formation guidelines from the
Los Angeles Archdioceses Administrative Handbook

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

[ER 59-60]

3. Our Lady of Guadalupe School was established to
serve the educational needs of the children of the Our
Lady of Guadalupe parish.
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Supporting Evidence:

Beuder Decl. §3; Galt Decl. §1-5; Plaintiff Depo. 27:10-
16; Exh. 3 - History and Philosophy; Exh. 4 - Mission
Statement; Exh. 5 - About Us

Plaintiff’s Response and Supporting Evidence
CONTROVERTED

In practice, the school does not limit its enrollment to
children of the Our Lady of Guadalupe parish. In fact,
the current principal testified that students are not re-
quired to be Catholic in order to attend the school.
[Deposition of April Beuder, Volume I, 50:9-50:17;
71:17-71:19]

[DEFENDANT’S] REPLY: Plaintiff raises no genu-
ine, material dispute. Her assertions are non-respon-
sive to this fact, as they do not pertain to why the
School was established. There is no genuine issue with
respect to this fact, and it should be deemed uncontro-
verted.

4. The pastor is the ex-officio chief administrative of-
ficer of the school who carries out the policies of the
Archdiocesan Advisory Board.

Supporting Evidence:

Beuder Decl. 3; Beuder Depo. 26:24-28:11, 29:5-8,
100:6-8; Exh. 3 - History and Philosophy; Exh. 4 -Mis-
sion Statement; Exh. 5 - About Us; Exh. 26 -Catholic
School Communities Faith Formation guidelines from

the Los Angeles Archdioceses Administrative Hand-
book

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED
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[ER 64-65]

10. Plaintiff understood that the mission of the School
1s to provide its students with a Catholic education, in-
cluding instructing them in the tenets of the faith and
instilling in them Catholic values. Plaintiff felt that
her duties and responsibilities as a teacher should be
performed within the overriding commitment of this
school mission.

Supporting Evidence:

Plaintiff Depo. 26:8-27:7, 28:1-3, 40:18-41:13; Beuder
Decl. §1;4-5, 8-17; Beuder Depo. 53:24-54:9; Exh. 21 -
2014-2015 Employment Agreement (OLG 0001-0006);
Exh. 12 -2013-2014 Employment Agreement (OLG
008-0012)

Plaintiff’s Response and Supporting Evidence
CONTROVERTED

Even though the mission of the School is to provide its
students with a Catholic education, Morrissey-Berru
testified that at no time did she believe[] her employ-
ment at Our Lady of Guadalupe was “called” or that
she was accepting a formal call to religious service by
working at the school. Additionally, she testified that
at no time during or after her employment with Our
Lady of Guadalupe did she feel God was leading her
into the ministry.

Declaration of Agnes Morrissey-Berru 48

[DEFENDANT’S] REPLY: Plaintiff raises no genu-
ine, material dispute. Instead she concedes that “the
mission of the School is to provide its students with a
Catholic education.” She does not address, let alone
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deny, that the mission of the school included “instruct-
ing [students) in the tenets of the faith and instilling
in them Catholic values,” and that “Plaintiff felt that
her duties and responsibilities as a teacher should be
performed within the overriding commitment of this
school mission.” Plaintiff’s purported dispute presents
only argumentative, irrelevant surplusage which is
non-responsive to the fact proffered. There is no genu-
Ine issue with respect to this fact, and it should be
deemed uncontroverted.

[ER 67]

13. Plaintiff taught a daily religion class every year at
the School.

Supporting Evidence:
Plaintiff Depo. 20:7-14, 36: 18-20; Beuder Decl. 48

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

[ER 68-76]

15. Plaintiff was responsible for introducing her stu-
dents to Catholicism and giving students a ground-
work for their religious doctrine.

Supporting Evidence:

Plaintiff Depo. 40: 12-17; Beuder Depo. 53:24-54:9;
Beuder Decl. 48

Plaintiff’s Response and Supporting Evidence
CONTROVERTED
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Even though Morrissey-Berru admitted that she was
responsible for introducing her students to Catholi-
cism and providing the groundwork for their religious
doctrine, Morrissey-Berru testified that at no time did
she believe[ | her employment at Our Lady of Guada-
lupe was “called” or that she was accepting a formal
call to religious service by working at the school. Addi-
tionally, she testified that at no time during or after
her employment with Our Lady of Guadalupe did she
feel God was leading her into the ministry.
Declaration of Agnes Morrissey-Berru 48

[DEFENDANT’S] REPLY: Plaintiff raises no genu-
ine, material dispute. Instead she concedes that “Mor-
rissey-Berru admitted that she was responsible for in-
troducing her students to Catholicism and providing
the groundwork for their religious doctrine.” Plaintiff’s
purported dispute presents only argumentative, irrel-
evant surplusage which is non-responsive to the fact
proffered. There is no genuine issue with respect to
this fact, and it should be deemed uncontroverted.

16. As part of Plaintiffs instruction, students were ex-

pected to learn and express the belief that Jesus is the
son of God the Word made flesh.

Supporting Evidence:

Plaintiff Depo. 38:12-16; Exh. 6 - Blest are We (OLG
0577-0596); Beuder Decl. 15

Plaintiff’s Response and Supporting Evidence
CONTROVERTED

The instruction the students received and from Plain-
tiff was taken from a textbook entitled “Blest Are
We” which provided guided teachings.
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Deposition of Agnes Morrissey Berru 36:18-37:12, Ex-
hibit 5

[DEFENDANT’S] REPLY: Plaintiff raises no genu-
ine, material dispute. Plaintiff concedes that as a
teaching guide, Plaintiff used a Catholic textbook, en-
titled “Blest are We.” Plaintiff does not address, let
alone dispute that as part of her instruction, students
were expected to learn and express the belief that Je-
sus 1s the son of God and the word made flesh. (Plain-
tiff Depo. 38:12-16 [Q. “So would you say as part of
your teaching, students were expected to learn and ex-
press believe[sic] that Jesus is the son of God and the
Word made flesh? A. Yes.”].) Plaintiff’s purported dis-
pute presents only irrelevant surplusage, which is
non-responsive to the fact proffered. There is no genu-
ine issue with respect to this fact, and it should be
deemed uncontroverted.

17. The lessons Plaintiff was responsible for teaching
students included lessons on Creation, The Seven
Sacraments, Sacramentals, Baptism, Confirmation,
The Eucharist, Reconciliation, Holy Orders and Mat-
rimony.

Supporting Evidence:
Plaintiff Depo. 36: 18-38:10; Beuder Decl. §16; Exh. 6
- Blest are We (OLG 0577-0596)

Plaintiff’s Response and Supporting Evidence
CONTROVERTED

The instruction the students received from Plaintiff
was taken from a textbook entitled “Blest Are We”
which provided guided teachings.

Deposition of Agnes Morrissey Berru 36:18-37:12, Ex-
hibit 5
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[DEFENDANT’S] REPLY: Plaintiff raises no genu-
ine, material dispute. Plaintiff concedes that as a
teaching guide, Plaintiff used a Catholic textbook, en-
titled “Blest are We.” Plaintiff does not address, let
alone dispute that the lessons Plaintiff was responsi-
ble for teaching students included lessons on Creation,
The Seven Sacraments, Sacramentals, Baptism, Con-
firmation, The Eucharist, Reconciliation, Holy Orders
and Matrimony. (Plaintiff Depo. 38:6-10 [“Creation,
The Seven Sacraments, Sacramentals, Baptism, Con-
firmation, The Eucharist, Reconciliation, Holy Orders
and Matrimony.”].) Plaintiff’s purported dispute pre-
sents only irrelevant surplusage which is non-respon-
sive to the fact proffered. There is no genuine issue
with respect to this fact, and it should be deemed un-
controverted.

18. Plaintiff would teach students to be able to identify
the ways that the church carries on the mission of Je-
sus, understand the communion of saints, recognize
the presence of Christ in the Eucharist, locate and un-
derstand stories from the Bible, and understand origi-
nal sin.

Supporting Evidence:

Plaintiff Depo. 38:2-40: 11 Exh. 6 - Blest are We (OLG
0577-0596); Beuder Decl. 916

Plaintiff’s Response and Supporting Evidence
CONTROVERTED

The instruction the students received from Plaintiff
was taken from a textbook entitled “Blest Are We”
which provided guided teachings.

Deposition of Agnes Morrissey Berru 36:18-37:12, Ex-
hibit 5
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[DEFENDANT’S] REPLY: Plaintiff raises no genu-
ine, material dispute. Plaintiff concedes that as a
teaching guide, Plaintiff used a Catholic textbook, en-
titled “Blest are We.” Plaintiff does not dispute that
Plaintiff would teach students to be able to identify the
ways that the church carries on the mission of Jesus,
understand the communion of saints, recognize the
presence of Christ in the Eucharist, locate and under-
stand stories from the Bible, and understand original
sin. Plaintiff’s purported dispute presents only irrele-
vant surplusage which is non-responsive to the fact
proffered. There is no genuine issue with respect to
this fact, and it should be deemed uncontroverted.

19. Students also received instruction from Plaintiff
for taking part in a prayer service of reconciliation,
praying the Apostles’ Creed and the Nicene Creed, cel-
ebrating the sacraments, and recognizing the liturgi-
cal calendar and the celebration of the sacred triduum,
among numerous other religious topics.

Supporting Evidence:

Plaintiff Depo. 38:2-40: 11; Exh. 6 - Blest are We (OLG
0577-0596); Beuder Decl. §915-16

Plaintiff’s Response and Supporting Evidence
CONTROVERTED

The instruction the students received from Plaintiff
was taken from a textbook entitled “Blest Are We”
which provided guided teachings.

Deposition of Agnes Morrissey-Berru 36:18-37:12, Ex-
hibit 5

[DEFENDANT’S] REPLY: Plaintiff raises no genu-
ine, material dispute. Plaintiff concedes that as a




21a

teaching guide, Plaintiff used a Catholic textbook, en-
titled “Blest are We.” Plaintiff does not dispute that
students “received instruction from Plaintiff for taking
part in a prayer service of reconciliation, praying the
Apostles’ Creed and the Nicene Creed, celebrating the
sacraments, and recognizing the liturgical calendar
and the celebration of the sacred triduum, among nu-
merous other religious topics.” Plaintiff’s purported
dispute presents only irrelevant surplusage which is
non-responsive to the fact proffered.

20. Plaintiff also led the class in daily prayer, includ-
ing Hail Mary’s, as well as spontaneous prayer.

Supporting Evidence:

Plaintiff Depo. 32:18-33:17, 198:23-199:3; Beuder
Decl. 11

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

21. As a teacher at the School, Plaintiff was expected
to participate in school liturgical activities.

Supporting Evidence:
Plaintiff Depo. 42:11-13; Beuder Decl. 12

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

22. Plaintiff took her class to weekly Mass and
monthly school-wide Masses, prepared her students to
read during Mass, planned the liturgy for monthly
Masses, and escorted her students to a variety of reli-
gious services, including for the Feast of our Lady, the
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Stations of the Cross and Lenten Services. She was
also expected to attend faculty masses and monthly
family masses.

Supporting Evidence:

Plaintiff Depo. 34:9-35:9, 35:25-36:3, 28 :25-29:21;
Beuder Depo. 107:13-108:10, 108:25-110:16, 182:2-18;
Beuder Decl. §911-12

Plaintiff’s Response and Supporting Evidence
CONTROVERTED

Morrissey-Berru testified that she did not personally
lead schoolwide religious services, did not select
hymns when her class was responsible for mass, did
not personally deliver messages during mass, and did
not have the [sic] prepare her students to alter serve
during weekly mass.

[Deposition of Agnes Morrissey-Berru 35: 10-35:24]

[DEFENDANT’S] REPLY: Plaintiff raises no genu-
ine, material dispute. Plaintiff does not dispute that
Plaintiff took her class to weekly Mass and monthly
school-wide Masses, prepared her students to read
during Mass, planned the liturgy for monthly Masses,
and escorted her students to a variety of religious ser-
vices, including for the Feast of our Lady, the Stations
of the Cross and Lenten Services. She does not dispute
that she was expected to attend faculty masses and
monthly family masses. Plaintiff proffers no evidence
to dispute her verbatim testimony:

Q. Were you expected to take your class to
weekly mass? A. Yes. Q. . . . how about monthly
school-wide masses? A. Yes. Q. How about like
for All Saints Day? A. That was my 5th grade
mass. Q. Oh, you were responsible for that? A.
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Yes. Q. Were you responsible for taking the stu-
dents to mass for the Feast of Our Lady? A. Yes.
Q. How about for Reconciliation? A. Yes. Q. Sta-
tions of the cross? A. Yes. Q. Lenten services? A.
Yes. Q. Am I forgetting any? A. Christmas
maybe. . .. Q. Did you have to prepare your stu-
dents to. . . read during weekly mass? A. Yes. Q.
And also for the school mass? A. Yes. ... Q. Did
you—were you responsible for attending
monthly family masses? A. Yes. . . . Q. Were you
a part of the liturgy planning for school masses?
A. At my particular school mass, yes.”

(Plaintiff Depo. 34:9-35 :9, 35 :25-36:3, 28:25-29:21.)

Plaintiff’s purported dispute presents only irrele-
vant, argumentative surplusage which is non-respon-
sive to and does not controvert the fact proffered.
There is no genuine issue with respect to this fact, and
it should be deemed uncontroverted.

23. Plaintiff’'s performance evaluations included an
evaluation of the Catholic identity factors in the class-
room, whether there was visible evidence of the sacra-
mental traditions of the Roman Catholic Church in the
classroom and whether the curriculum included Cath-
olic values infused through all subject areas.

Supporting Evidence:

Plaintiff Depo. 163:24-165:3; Beuder Decl. 917; Exh.
11 - June 2013 Catholic Identity and Professional Con-
duct Review Form (OLG 162-163); Exh. 14 - November
14, 2013 Catholic Identity and Professional Conduct
Review Form (OLG 195-196)
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Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

24. Plaintiff was responsible for administering the
yearly assessment of children religious education test
- a test on Catholic teachings for the 5th grade.

Supporting Evidence:
Plaintiff Depo. 33:18-24; Beuder Decl. 10

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

25. All of the courses that Plaintiff taught were ex-
pected to be informed by faith-based education. Plain-
tiff was committed to faith-based education.

Supporting Evidence:

Plaintiff Depo. 28:4-6; Beuder Decl. 8; Exh. 3 - His-
tory and Philosophy; Exh. 4 - Mission Statement; Exh.
5 - About Us; Exh. 6 - Blest are We (OLG 0577-0596);
Exh. 21 - 2014-2015 Employment Agreement (OLG
0001-0006); Exh. 12 - 2013-2014 Employment Agree-
ment (OLG 008-0012)

Plaintiff’s Response and Supporting Evidence
CONTROVERTED

Even though Morrissey-Berru admitted that she was
committed to faith-based education, Morrissey-Berru
testified that at no time did she believed her employ-
ment at Our Lady of Guadalupe was “called” or that
she was accepting a formal call to religious service by
working at the school. Additionally, she testified that
at no time during or after her employment with Our
Lady of Guadalupe did she feel God was leading her
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into the ministry. [Delcaration of Agnes Morrissey-
Berru 98]

[DEFENDANT’S] REPLY: Plaintiff raises no genu-
ine, material dispute. Plaintiff concedes that she “ad-
mitted that she was committed to faith-based educa-
tion." Plaintiffs purported dispute presents only irrel-
evant surplusage which is non-responsive to and does
not controvert the fact proffered. There is no genuine
1ssue with respect to this fact, and it should be deemed
uncontroverted.

26. Plaintiff was responsible for integrating Catholic
teachings and values into all of her classes. Plaintiff
tried to integrate religious attitudes and values into
all of her curricular areas, and to instruct her students

in a manner consistent with the teachings of the
Church.

Supporting Evidence:

Plaintiff Depo. 26:8-24, 28:1-3, 32:18-25, 40:18-42:10,
163:24-165:3, 199:5-16; Beuder Decl. §8, 17; Exh. 21 -
2014-2015 Employment Agreement (OLG 0001-0006);
Exh. 12 - 2013-2014 Employment Agreement (OLG
008-0012)

Plaintiff’s Response and Supporting Evidence
CONTROVERTED

Morrissey-Berru testified that at no time during her
employment with Our Lady of Guadalupe did she be-
lieve she was “called” or that she was accepting a for-
mal call to religious service by working at the school.
Additionally, she testified that at no time during or af-
ter her employment with Our Lady of Guadalupe did
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she feel God was leading her into the ministry.
[Delcaration of Agnes Morrissey-Berru 8]

[DEFENDANT’S] REPLY: Plaintiff raises no genu-
ine, material dispute. Plaintiff’s purported dispute
presents only irrelevant surplusage which is non-re-
sponsive to and does not controvert the fact proffered.
Neither Plaintiff’s purported dispute nor her cited ev-
1dence in support thereof (Plaintiff’s declaration §8)
pertains to Fact 26. Further, Plaintiff cannot materi-
ally dispute Fact 26, given she does not controvert Fact
23 that she was evaluated on whether the curriculum
included Catholic values infused through all subject
areas. There is no genuine issue with respect to this
fact, and it should be deemed uncontroverted.

27. Plaintiff directed and produced a performance by
the students of the Passion of the Christa s par of the
School’s Easter celebrations.

Supporting Evidence:

Beuder Decl. §13; Beuder Depo. 108:25-110:16, 182:2-
18

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

28. Plaintiff took her students to Our Lady of Angels
Cathedral in downtown Los Angeles ever year for a
tour of the cathedral so they could experience serving
at the cathedral altar.

Supporting Evidence:
Plaintiff Depo. 198:4-22; Beuder Decl. 13
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Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

* * *

30. When Mrs. Beuder was hired, the School was on
the verge of closing and needed drastic changes to turn
around declining enrollment. In 2012, there was just
one graduate in the eighth grade class. The parish was
having to heavily subsidize the 20 school to keep the
doors open.

Supporting Evidence:

Beuder Decl. §18; Beuder Depo. 58:15-61:25, 68:13-
71:13, 72:14-73:23; Exh. 9 - Report of Findings

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

[ER 77]

32. Plaintiff understood that Mrs. Beuder made im-
provement of the school's Reading and Writing Pro-
gram a top priority and acknowledged that it was
something that really needed improvement at the
school.

Supporting Evidence:

Plaintiff Depo. 68:2-10; Bender Decl. 920; Beuder
Depo. 58:15-61:25, 68:13-71:13, 72:14-73:23; Exh. 9 -
Report of Findings

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED
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[ER 79]

37. Mrs. Bender immediately adopted a comprehen-
sive reading and writing curriculum and approach for
the school, called Readers and Writer's Workshop.

Supporting Evidence:

Beuder Decl. §22; Exh. 9 - Report of Findings; Plaintiff
Depo. 68:2-10; Beuder Depo. 75:4-76:5

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

[ER 89-90]

45. During the 2013-2014 school year, Dr. Kersey pro-
vided extra support for Plaintiff with the implementa-
tion of the Workshop. Plaintiff understood that Mrs.
Beuder was trying to provide her with help in imple-
menting the Workshop.

Supporting Evidence:

Beuder Decl. 926; Kersey Decl. 93-5, 9; Plaintiff
Depo. 78:25-82:18, 83:4-6, 117:7-14, 118:24-119:25,
123:11-25, 86:24-87:5; Beuder Depo. 134:23-135:22;
Exh. 15 - January 15, 2014 Dr. Kersey Writing Work-
shop Feedback Template (OLG 430); Exh. 10 - Febru-
ary 12, 2013 Email from Beuder to Plaintiff "I want to
touch base with you regarding Reader's Workshop to
see if I can help you in any way" (OLG 708); Exh. 13 -
October 17, 2013 Emails between Beuder and Plaintiff
re. "full implementation of RW is the school-wide ex-
pectation at this point." (Morrissey-Berru 90)
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Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

[ER 110-111]

67. Mrs. Beuder came up with the solution of offering
Plaintiff a part-time role for one year that would allow

Plaintiff to keep teaching, but avoid involvement with
the Workshop.

Supporting Evidence:

Beuder Decl. 438; Plaintiff Depo. 131:14-133:9; 138:6-
10 Beuder Depo 209:11-20; 252:4-257:24, 269:2-22

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

[ER 111]

68. Mrs. Beuder shuffled schedules and the budget
around and created a new part time position in which
Plaintiff would teach 5th grade Religion, and 5th-7th
Grade Social Studies.

Supporting Evidence:

Plaintiff Depo 138:6-10; Beuder Decl. 939, Beuder
Depo 209:11-20, 210:6-14; 252:4-257:24, 269:2-22

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED
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[ER 116]

76. Mrs. Beuder determined that the School could not
continue to financially sustain Plaintiff’s extra part
time position for the 2015-2016 school year.

Supporting Evidence:

Plaintiff Depo. 138:6-10; Beuder Decl. 943; Beuder
Depo. 269:2-15; 283:1-22; Exh. 24 - Nonrenewal letter
(Morrissey-Berru 269)

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

77. Mrs. Beuder wanted someone teaching social stud-
1es who would be willing and able to incorporate the
Reader’s and Writer’s Workshop so that these lessons
could be reinforced across the curriculum as the stu-
dents learning needs had changed.

Supporting Evidence:

[ER 117] Beuder Decl. 943; Beuder Depo. 269:2-15;
Plaintiff Depo. 140:7-8; Kersey Decl. §15; Mitchell
Decl. 910-11

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED

78. In May of 2015, Mrs. Beuder advised Plaintiff that
she did not have a position for Plaintiff for the 2015-
2016 school year because her position had been elimi-
nated due to the budget and the changing needs of the
students.
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Supporting Evidence:

Beuder Decl. 944; Plaintiff Depo. 143:25-144:12,
146:1-4; Beuder Depo 206:20-207:19, 269:2-15, 272:23-
273:1, 283:1-22, Exh. 24 - Nonrenewal letter (Morris-
sey-Berru 269)

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED to the extent that that 1s what
Ms. Beuder informed Plaintiff as the reason for her
termination.

[ER 118]

80. No teacher has held Plaintiff’s part-time position
since the 2014-2015 school year. All of Plaintiff’s clas-
ses were absorbed by the existing staff.

Supporting Evidence:

Plaintiff Depo. 145:20-25; Beuder Decl. 944; Exh. 24 -
Nonrenewal letter (Morrissey-Berru 269)

Plaintiff’s Response and Supporting Evidence
UNCONTROVERTED
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[ER 308]
TEACHER EMPLOYMENT AGREEMENT-
ELEMENTARY
Non-Exempt

Department of Catholic Schools
Archdiocese of Los Angeles

Name of School: Our Lady of Guadalupe School
Name of Teacher: Deirdre Morrissey-Berru
Academic Year: 2014-2015

Term. The School (“School”) and you (the “Teacher”)
make this employment agreement (“Agreement”) for
the period shown above (the “Term”) for you to serve
as a member of our faculty.

Philosophy. The mission of the School is to develop
and promote a Catholic School Faith Community
within the philosophy of Catholic education as
implemented at the School, and the doctrines, laws
and norms of the Roman Catholic Church. All your
duties and responsibilities as a teacher shall be
performed with this overriding commitment.

Duties. Your position will be that of a Teacher. You
shall use your best professional efforts and skills to
perform your duties in a diligent, energetic,
competent, and ethical manner, consistent with the
School’s established policies, directives and expected
practices. You acknowledge that the School operates
within the philosophy of Catholic education and
retains the right to employ individuals that the values
of Christian charity, temperance and tolerance apply
to your interactions with your supervisors, colleagues,
students, parents, staff and all others with whom you
come in contact at or on behalf of the School. In both
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your professional and private life you are expected to
model and promote behavior in conformity to the
teaching of the Roman Catholic Church in matters of
faith and morals. Your duties shall include careful
preparation and planning for each class consistent
with School and departmental curriculum; diligent
review and evaluation of student work and related
communication to students and parents; and, as
needed, conferring with students, the administration,
and parents regarding each student’s progress and
development. You also shall attend faculty/staff
meetings and conferences, including those prior to and
following the School’s regular academic year,
participate in School activities including School
liturgical activities, as requested, and complete other
duties as assigned. You agree to maintain the levels of
competency in subject matter, teaching methods,
classroom management, and student supervision
required by the School whether on your own initiative
or at the direction of the School. Your duties and job
assignment may be revised during the Term to meet
the School’s needs. In the event the School’s operations
are extended by reason of fire, disaster, act of God, act
of public authority or any other necessity or emergency
cause, your service may be suspended for the time
period and rescheduled as needed to complete the full
School year

Policies. You shall be familiar with, and comply with
the School’s personnel policies and procedures as they
may be adopted or amended from time-to-time,
including policies in the faculty handbook. You should
refer to such documents for information relating to
your employment, duties and benefits. You shall be
familiar with, abide by, and assist and cooperate with
School administration in enforcing the School’s
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policies for students and families whether outlined in
our handbooks(s), our School policies, or other
directives and expected practices (together “Policies”).
You acknowledge that a copy of the faculty handbook
has been made available to you. You understand and
acknowledge that the policies do not constitute a
contractual agreement with you.

[ER 309]

Introductory Period. The first six (6) months of your
employment as a new teacher at this School are
considered your Introductory Period. You may be
terminated at any point, with or without notice, with
or without reason, during the Introductory Period. The
Principal shall complete a performance appraisal at
the end of your Introductory Period. Upon satisfactory
completion of the Introductory Period, your
employment will be continued through the Term of
this Agreement except as noted under “Termination.”

Termination. Your employment, and this
Agreement, may be terminated during the Term
without payment of salary or benefits beyond such
date of termination, for any of the following reason:

I. The School may terminate for “cause,” without any
prior notice. Such “cause” shall be determined by
the School within its reasonable judgement and
shall include but not be limited to:

a) Failure to meet any of your duties as described
in Paragraphs 3 and 4 above.

b) Inappropriate physical or social contact with
students during school or otherwise.

¢) Unprofessional or unethical conduct,
insubordination, unauthorized disclosure of
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confidential information, or habitual or
unreasonable tardiness or absence from duties.

d) Any criminal, immoral or unethical conduct that
brings discredit upon the School or the Roman
Catholic Church.

e) Unauthorized possession, sale or working under
the influence of controlled substances (except
prescription medications take as prescribed),
intoxicants, or alcohol.

f) Threatening or causing bodily harm to others or
other coercive and or intimidating acts, or any
verbal or physical harassment.

g) Having a diploma, credential, permit, license or
certificate denied, revoked or suspended.

h) Falsification of documents, false or misleading
information on an application, resume,
personnel record, professional or character
reference, academic transcript, degree, or
credential.

1) Any other breach of the terms of this Agreement.

Either you or the School may terminate this
Agreement without cause, for any reason within
the sole discretion of the terminating party, upon
30 calendar days’ prior written notice to the other
party in a manner that i1s consistent with
applicable law and on a time frame that is mutually
agreeable to you and the Principal. However you
may not terminate employment under this
Agreement if the termination is effective during
the 30 days immediately prior to the beginning of
the school year except by mutual agreement with
the Principal. You acknowledge that a breach by
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you of this provision is a grave ethical violation,
may harm the educational program for the
students and may cause the expenses and damages
to the School.

ITII.The School may terminate your employment if you
are unable to perform the essential functions of
your position and reasonable accommodation is not
available or required under applicable laws.

[ER 310]

The School’s failure to invoke its right of termination
on one occasion for the occurrence of a matter
constituting a basis for discharge shall not affect the
right of the School to invoke discharge with the same
or a different basis for termination arises at a later
date.

Renewal. Future employment will be determined on
a year-to-year basis. You agree to give written notice
to the School, on or before April 1, 2015, stating
whether or not you wish to renew the Agreement. The
School will give you written notice, on or before May
15, 2015, stating whether or not it intends to renew
the Agreement for the following year or enter into any
other type of employment relationship. In the absence
of a notice by either party, this Agreement will lapse
under its own terms. The Principal alone, with the
approval of the Pastor, has the final and sole authority
with respect to offering agreements. This Agreement
1s contingent upon sufficient School enrollment and
the School’s financial condition. If the enrollment or
the School’s financial condition does not justify the
staffing, the Principal has discretionary power to
make decisions regarding personnel reduction
including but not Ilimited to, modification or
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cancellation of this Agreement. If the School closes for
any reason, this Agreement will be considered
terminated on the date of the closure. If this
Agreement is cancelled due to lack of enrollment or the
School’s financial condition or is terminated because of
School closure, you will be paid through the date of
cancellation or closure; no further payments will be
due to you. You understand that tenure is not granted
by Archdiocesan Schools and upon expiration or
termination of the Agreement for any reason you shall
have no right to employment or preferential treatment
regarding employment at any other Archdiocesan
School. There is no implied duty by you or the School
to renew this Agreement, and no cause whatsoever is
required by either party for non-renewal. Any other
arrangement with respect to renewal, extension or
duration of employment is valid only if in writing,
executed by you and the Principal, with the approval
of the Pastor.

Severability. If, for any reason, any one or more of
the provisions of this Agreement shall be held or
deemed to be legally invalid or unenforceable, that
shall not have any effect on any of the other provisions
of this Agreement, all of which shall remain in full
force and effect.

Entire Agreement. This Agreement contains the
complete and entire agreement between you and the
School, and supersedes all prior offers, agreements,
commitments, understandings, whether oral or
written. No changes to this Agreement may be made
except by a document signed by you and the Principal,
with approval of the Pastor.
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Applicable Law. This Agreement in entered into
under, and governed by, the laws of the State of
California.

Dispute Resolution and Grievances. You and the
School agree to attempt to resolve any disputes in good
faith. Any unresolved disputes between you and the
School arising out of or in any way related to your
employment or termination, shall be subject to the
Grievance  Procedures promulgated by the
Archdiocesan Department of Catholic Schools and no
legal actions may be taken until all procedures have
been fully discharged. This clause is intended to
provide a speedy, economical and exclusive forum for
resolving claims; its existence shall not imply any
limitations upon the School’s right to manage its
affairs or terminated any employment.

Condition Precedent. You understand and agree
that condition precedents of this Agreement are the
receipt of the Criminal Record Summary report from
the California Department of Justice and the Federal
Bureau of Investigation, the completion of the I-9
Form from the Immigration and Naturalization
Service, and the completion of the other relevant
health and documents requirements of the School.

[ER 311]
School Day and Work Schedule

Full Time Teacher

As a full time teacher, you understand that your duties
consist of work during the regular class day which
includes instructional and non-instructional time,
other assigned school responsibilities, and preparation
and assessment activities outside the classroom. The
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School’s regular instructional time is from _ a.m. to
p.m. You will be informed of required non-
instructional duties according to schedules provided to
you by the principal. The Academic Year consists of
_ class days, __ paid holidays, and __ hours
worked.

The School understands that you may need to devote
a reasonable amount of time to other school
responsibilities and in preparation and assessment
activities at hours not during the regular class day
(“Additional Hours Worked”). The School will
compensate you for the Additional Hours Worked if
they exceed 8 in a day or 40 in a week. You hereby
agree to comply with all the School’s policies and
procedures for permission to work beyond 8 hours in
any day or 40 hours in any week.

Part Time Teacher

As a part-time teacher, you understand that your
hours of work will be provided to you as scheduled.
(“Regular Days Worked”).

The School understands that you may need to devote
a reasonable amount of time to other school
responsibilities and in preparation and assessment
activities at hours not during the regular class day
(Additional Hours Worked”). The School will
compensate you for the Additional Hours Worked up
to _0 hours in a day and _0 hours worked in a week.
You hereby agree to comply with all the School’s
policies and procedures for permission to work beyond
0 hours in any day or 0 hours in any week.
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Base Compensation

Total Compensation for Regular Hours Worked (not
including compensation for Additional Hours
Worked): $28,000.00 annually (based on 25 total
number of Regular Hours Worked in the Term, at the
rate of $ n/a per hour).

Full Time Teacher

Total budgeted (but not guaranteed) compensation for
Additional Hours Worked: $ (actual amount
will vary depending on actual hours worked over 8 in
a day or 40 in a week).

Part time Teacher

Total budgeted (but not guaranteed) compensation for
Additional Hours Worked: $ 0 (actual amount will
vary depending on actual hours worked over 0 in a
day or 0 in a week).

[ER 312]

Additional Compensation for Designated
Responsibility (If Any):

In addition, for this Term only, you will assume the
additional assignment(s) listed below. Your hours of
work for the additional assignment(s) are as stated on
the attached schedule. To compensate you for the
additional assignment(s), your compensation for this
Term will be increased for this Term only. The School
does not guarantee that you will receive this or any
other additional assignment(s) at any future time;
therefore your total compensation for this Term
should not be considered a promise that any future
compensation will be for a similar amount.
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Note: Calculations and Additional Compensation for
Designated Responsibility are based on anticipated
time commitment and skills.

Responsibility Additional Compensation
$_ x $
$_ x $
$_ x $
$__x $

Total Additional Compensation: $

Payment Schedule

Compensation for all teachers will be distributed on a
[ m] semi-monthly [ ] bi-weekly schedule

Date of first payday: 8/30/14
Date of last payday: 6/30/15
(See payroll schedule)
Available Benefits

See Archdiocese of Los Angeles Lay
Employees Benefit Guide

Sick Days: number of days per school year
(if any): 5

Education and Professional Growth
Requirements:

In accordance with the regulations for salary
placement and professional growth requirements, you
agree that you will complete the following
requirements to be eligible to be offered an
employment agreement for the next school year.

[ ] Enroll in California Teaching Credential Program.



42a

[ ] Complete at least __ units towards a California
Teaching Credential

[ ] California Teaching Credential program must be
completed by July 1, 20__ for an Elementary School
Faculty Employment Agreement to be offered for
the 20__-20__ academic year.

[ ] Other Requirements: assist with Liturgy Planning
for school masses

[ER 313]

By: /s/ April Beuder April Beuder 5/19/14
Principal’s Signature Print Name Date

I accept a Position as Teacher at

Gr5 Homerm/Rel/SocStudies and Gr6-7 SocStudies at
OLG School on each and all of the terms and
conditions set forth in the above Agreement.

By: /s/ A. Deirdre Morrisey-Berru
Teacher’s Signature Print Name Date

Approval by Pastor required (this Agreement is not
binding until executed by Pastor)

By: /s/ Fr. Marco Solis
Pastor’s Signature Print Name Date

Give copy to teacher and file the original in his/her
personnel file.
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[ER 608]

Philosophy & History
Our Lady of Guadalupe School
April 14, 2017

Philosophy & History

We, the faculty and staff of Our Lady of Guadalupe
School, are committed to providing a quality Catholic
education for our students. Recognizing the role of
parents as the primary educators, we strive to create a
spiritually enriched learning environment. We utilize
our educational training, skills, talents, and model
our faith so that students are taught the
fundamentals of a spiritual life, academic
achievement, appreciation of the arts, healthy
lifestyle choices, and multi-cultural awareness. Each
student i1s regarded as a unique individual - a
blessing to our school community from the Lord.
Through this reverence for all forms of life, we reflect
the profound revelations of Jesus Christ.

History of Our Lady of Guadalupe Catholic
School

Our Lady of Guadalupe School was established in
1961 to serve the educational needs of the children of
the parish. The Carmelite Sisters of Oklahoma
staffed the school during the next thirteen years as
the school grew and flourished. The first lay principal
was appointed in 1972, and since 1974, the school has
been staffed entirely by dedicated lay employees.

A kindergarten was opened in the fall of 1985 and
was held in a small house near the main school.
Extensive renovation and building during 1991-1992
provided the school with a new kindergarten
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classroom and computer lab.

In the fall of 2012, a preschool was opened to serve
the needs of the community and in the fall of 2013, a
transitional kindergarten class was added to the
school, also in response to the growing needs of the
community.

Our Lady of Guadalupe School is a Catholic parish
school under the jurisdiction of the Archdiocese of Los
Angeles. The pastor 1s the ex-officio chief
administrative officer of the school who carries out
the policies of the Archdiocesan Advisory Board and,
on points not covered by Archdiocesan policy,
determines policies appropriate to the needs of the
school. The principal is responsible for the immediate
direction.
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[ER 618]
BLEST ARE WE ®
Faith & Word Edition
ROMAN MISSAL
CONTENTS
Let Us Pray...ccooeovvviiieeiiiieeeeeeeeee e
The Bible.......uviiiiiiiiiii e

Program Song “Blest Are We”........ccceeeeeeeeeeennnnn.

Unit 1 — The Sacraments: God’s Gifts of Life.....
Unit 1 Song “Sing Out Earth and Skies” ......

Chapter

1. God’s Wonderful Creation .....cc.ccoeeeuuneenn...

God is the Creator of all life.

Scripture Story: The Story of Creation....
A Meditation Prayer........cccceeeeeevvviivvnnnnnn.

2. The Seven Sacraments .....ccoeeeueeeeeeeeneeennn..

We celebrate the Paschal Mystery in the
Sacraments.

Worship: The Paschal Mystery ................
A Prayer of Thanksgiving.........cccccceeeeenen.

3. Living the Beatitudes ..........cccccceuvvrrrnnnnnn.

The Beatitudes show us how to live
like Jesus.

Scripture Story: The Beatitudes ..............
A Prayer of Blessing .........cccoeeeeeivivivvinnnnnn.

4. Sacramentals: Signs of God’s Love ..........

Sacramentals help us to become closer
to God.
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Scripture Story: The Triumph of

the Faithful ..., 64
A Prayer Before the Crucifix....................... 70
Faith in Action
Respect Life Ministry......cccooeeeeeeeeeeiivevvviieeennn.n. 73
Parish Priests.....cccccoooeeeiiiiiiiiiiiiciieeeeeceeee, 74
Ministry to the Poor...........coovveeeiiiiiiiiiiiiiiine, 75
Catholic School Fundraisers...........ccceeeeeeeeennnns 76
Unit Wrap-up and Review ............cooovvviiieeen.... 77
[ER 619]
Unit 2 — Baptism and Confirmation...................... 81
Unit 2 Song “Who Calls You by Name”............ 82
Chapter

5. We Are Baptized into the Body of Christ.... 83
Through Baptism, we are freed from

Original Sin.

Scripture Story: The Baptism of Jesus....... 86

A Prayer for the Body of Christ................... 92
6. Baptism and Confirmation.......................... 95

Baptism and Confirmation welcome us

into the Church.

Worship: Baptism and Confirmation.......... 98
A Renewal of Baptismal Promises............ 104

7. Grace: A Gift of Strength and Support ..... 109
Through the Sacraments, we receive

God’s grace.

Scripture Story: Saul’s Conversion........... 110

A Prayer for the Seven Gifts of the

HoOLy SPirit.....ccceeeeeeeeeiiiiiiiiiiiiiiiiiiiiiiieeenenns 116
8. We Profess Our Faith ..........ccccccouvvinnnnnnnnn 119

The Apostles’ Creed contains the central
truths of the Catholic Faith.
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Scripture Story: Teach All Nations........... 122
The Apostles’ Creed ...........oovvvveeeeeeeeennnnn, 128
Faith in Action
GOdparents ............eevvviieeeeeeeieeeeicceeee e 131
RCIA Catechists.........ccoeeeeeeeeeeeeeeeeeeeeeeeeeeee, 132
Confirmation SPonsors ........ccccceevvvvvvvveeeeennnnn. 133
Catholic School Teachers.........cccccevvvvveeeeennee. 134
Unit Wrap-up and Review .......ccc.cccoeeevvnnnnnnnn. 135
[ER 620]
Unit 3 — The Eucharist.......ccccooeeiivviieiiiiiiienennnn. 139
Unit 3 Song “I Am the Bread of Life”............. 140
Chapter
9. God’s Word Feeds Us..........covvvveeeeeeeinnnnnnn, 141
God speaks to us through Scripture and
Tradition.
Scripture Story: The Boy Jesus
In Jerusalem.........ccooeeeiviiiiiiiiiiiiinniiee 144
A Prayer by Saint Jerome ...........c............. 150
10.The Eucharist ..........cccoovvviiieeeeieiiiiiiiinn, 153

In the Eucharist, we receive the Body
and Blood of Jesus Christ.

Worship: The Last Supper........cccecceeeeen. 156
A Prayer Before the Blessed Sacrament... 162
11.The Communion of Saints......................... 165

The Communion of Saints is made
up of all the followers of Jesus.
Scripture Story: The Light of the World... 168

The Litany of the Saints...........cccccoeuuvnnnan. 174
12.We Pray the Lord’s Prayer........................ 177

The Lord’s Prayer is the most perfect

of prayers.

Scripture Story: Your Heavenly Father.... 180



The Lord’s Prayer ........ccccoeeevvvvieeeiiiinieeennns 186
Faith In Action
LeCtors .uuueeeeeiieieeeeccee e, 189
Eucharist Adoration Society.........cccoeeeeeeennnnnns 190
World MiSS10NS.....uiieeeieiiiiiiiiiiiiieeeeeeeeeeeeiieinen 191
School Retreats........cccuevveueeieeiieeiiiiiiiienieeennannnns 192
Unit Wrap-up and Review ...........coovveeeirnnnnnn... 193
[ER 621]
Unit 4 — Reconciliation and Anointing of
the S1CK .oooiiiiiiieee e 197
Unit 4 Song “The Hand of God”...................... 198
Chapter
13.God Saves Us ...ccoeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 199

God sent his only Son, Jesus Christ,

to save us from sin and death.

Scripture Story: The Fall of Man .............. 202
A Psalm Prayer..........ccccoovvveieeeeeeeiiiiinnnnnnnn. 208

14.Reconciliation and Anointing of the Sick..211
The Sacraments of Healing are
Reconciliation and Anointing of the Sick.
Worship: The Sacrament of Penance and

Reconciliation........cccoeeeeiiiiiiiiiiiiiiineeeeieeeen, 214
A Scripture Meditation................ooevvvvvnnnnn. 220
15.Living God’s Commandments ................... 223

The Ten Commandments show us how
to live as God’s children.
Scripture Story: The Ten

Commandments ..c.ooueveeeeeeeee e eeeiaeennns 226
A Reconciliation Service ......oooeeeeveeeenevennnn.. 232
16. God is Merciful......ccovueveneiieeiiieieiieeeeeen, 235

We receive God’s mercy in the Sacrament
of Reconciliation.
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Scripture Story: The Parable of the

Pharisee and the Tax Collector................. 238
A Prayer of Sorrow from the Mass............ 244
Faith in Action
The Rosary Society..........ccccvvvvvieeeeeeeeiiiinnnnnnnn. 247
Pastoral Care of the Sick .........ccceeeeeeeeeeennnnnn. 248
Knights of Columbus.............cveeeeeeiiiiiiiiiinnnnn. 249
Catholic Youth Organization.............cccc......... 250
Unit Wrap-up and Review .......ccc.cccoeevrvinnnnnen. 251
[ER 622]
Unit 5 — Holy Orders and Matrimony ................. 255
Unit 5 Song “The Summons” .............cccovvueeen. 256
Chapter
17.Jesus Establishes His Church................... 257

Jesus founds his Church on Saint Peter
and the Apostles.

Scripture Story: Jesus Chooses Peter....... 260
A Prayer for the Leaders of Our Church ..266

18.Holy Orders and Matrimony ..................... 269
The Sacraments at the Service of Communion
are Holy Orders and Matrimony.

Worship: Holy Orders.........ccccoeeeeeeeeeennnnnnn. 272
A Vocation Prayer..........ccccooeeeeeiiiiiiiinnnnnnn. 278
19.Living as Christians ........cccoeeeeeeeeriievvnnnnnn. 281
We grow closer to God by growing in virtue.
Scripture Story: The Way of Love............. 284
The Litany of Saint Joseph ....................... 290
20.We Pray for Guidance............cceeeeeeeeeeennnnn. 293

Through prayer, we can discover our vocation.
Scripture Story: The Lord Comes to

Elijah in a Tiny Whisper ........cccccccevvvvnnne. 296
A Prayer for Guidance..............cccoooeeeee. 302



Faith in Action

Peter’s Pence .....ccooeveeeeeeeiiieieeieeeeeeeeeeeeeeeeeee 305

Marriage Preparation ........ccccooeeeeevvvneeenrennnn... 306

Vacation Bible School.............cccccceiiivinninnnee. 307

Religious Vocations.........c..ccovvveeeiiviiiieeieninnnnn.. 308

Unit Wrap-up and Review ...........coovveeeiennnnnn... 309
[623]

Feasts and Seasons

The Liturgical Year .......cccooeeeeeeiiiiiiiiiiiiieeeeeeeeee, 314
F e A=) o P 318
CRhriStmas ........evvvvvviviviiiiiiiiiiiiiiiiiiiieeeeeeeeeeaeeeeaees 326
Ordinary Time .........ccooeeeeeeeieiiiiiiiiciee e, 332
Lent e 334
Holy Week.......oooiiiiiiiieeee e 344
BaSter.....ueeiiiiiiii 350
Holy Days....couvieiiiiiiee e 358
MATY coevieeeeeeieee e 364
N T= 00171 SRR 372
Holy People ..cccoeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 382
Feasts and Seasons Wrap-Up .....cccceeeeeeiiiviinnnnnnnn. 390

Our Catholic Heritage

Organized according to the four pillars
of the Catechism

I. What Catholics Believe......ccooevieeniiiiiiiiaaann. 392
II. How Catholics Worship......cccoeeovvvveeeiiiiinennns 395
III. How Catholics Live ....coeuveeeeieeieeeeeeeeeeeeeeeee



IV. How Catholics Pray ......cccccoeeeeeeiiiiiiiiiiiiiee. 408
Celebrating Catholic Schools Week..................... 411
Grade 5 Favorites......cccooeeeeeiiiiiiiiiciiieeeeeeeeeeeienn, 420
End-of-Year Prayer........cccccovvvvviiiieeeececieiiiiiinnnn. 422
GLOSSATY wvvveieeeeeeeeeeeeiceee et 424
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OUR LADY OF GUADALUPE SCHOOL
STATEMENT OF COMMITMENT TO
CORE VALUES

[ER 646]

Dedicated to our mission and recognizing the special
pastoral administrative roles we fulfill in the service
of the people of God, we, the lay employees, priests and
religious of OLG commit ourselves to live and reflect
core values that emanate from and further that
mission. These values are:

* Service to other

+ Christian dignity and respect
+ Commitment to community

* Collaboration in ministry

The essence of our work is service to each other and to
our students, their parents, and the parishioners of
OLG. That service is rooted in the gospel model of
servant leadership.

Christian dignity and mutual respect are the values
that characterize our personal relationships and
working environment. Our professional relationships
must reflect our belief that we are called to love one
another.

I give you a new commandment: Love on another.
As I have loved you, so you also should love one
another.

Jn. 13:35.

Our ministry is blessed and strengthened by a
community and personal prayer life as well as social
activities that promote unity and morale among us. A
dedication to continuous development of Christian
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community requires that the overall good of 'the
community takes precedence over the personal goals
and ambitions of individuals.

We serve in an environment that requires and
promotes good interpersonal relations and
collaboration with other employees within OLG as
well as organizations throughout the archdiocese.
Such a cooperative environment breaks down the
barriers that divide individuals and encourages a
unity of purpose throughout the organization.

[ER 647]
INTRODUCTION
Welcome to Our Lady of Guadalupe School

We are pleased to have you join us in service lo the
Church. In accord with our respect for the dignity and
worth of each individual, we recognize that our co-
workers, whether priests, religious or laity, work in a
collaborative way to carry out the mission of the
Church. Those who work within the Church are called,
in a special way, to develop that family spirit which
motivates a person to render loyal, generous and
efficient service for the honor and glory of God.

Aware that all persons have been endowed with God-
given gifts, which contribute to the mission of the
Church, we try to affirm each person's dignity through
personal recognition and through appropriate
compensation for services performed. We strive to
treat everyone according to Christian principles of
justice and charity. To this end, we encourage personal
and professional growth, open communication,
teamwork, and a respectful and supportive attitude
toward all.
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In turn, we expect all priests, religious, and lay
persons who serve in the school to strive for excellence
in performance and to adhere to professional
standards. We wish you to join us in fostering a spirit
of teamwork and a feeling of participation to balance
the goals of meeting school objectives and enhancing
individual potential.

This handbook is a general guide, providing brief
explanations of various policies and procedures that
apply to you. The policies and procedures in this
handbook are subject to change by the archdiocese.
Further information is available through the person in
charge.

We hope that you will enjoy serving others in the
Christian spirit of love and generosity. We will be able
to achieve our mission and goals only through your
cooperation and quality of service.

NOTE:

Throughout this Handbook the term "person in
charge" refers to:

(1) the principal of an elementary school;

(2) the principal where the preschool is operated as
part of an elementary or high school in the
Archdiocese; or

(3) the preschool director for preschools that are
operated through the parish or as an independent
program at a parish or other location.

* * *
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[ER 649]

* * *

Schools reserve the right to be the sole judge of merit,
competence and qualifications, and can favor Catholic
applicants and Catholic co-workers in all employment
decisions. Modeling, teaching of and commitment
to Catholic religious and moral values are
considered essential job duties; therefore,
Schools may make employment decisions based
upon the nature and effectiveness of an
employee’s performance of these duties.

* * *
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Excerpts from Transcript of Deposition of
April L. Beuder
Volume I

Morrissey-Berru v. Our Lady of Guadalupe School,
No. 2:16-cv-09353 (C.D. Cal. May 4, 2017)

[ER 719]
[BY MS. FUND]

Guadalupe School is to provide our families with
opportunities to grow in their faith and to live their
faith through service to others.

Q. And how does the faith formation mission how does
that involve the teachers? In what way?

MS. KANTOR: Vague.

THE WITNESS: Each teacher is considered a
catechist and responsible for the faith formation of the
students in their charge each day.

BY MS. FUND:

Q. Is it a requirement that a teacher be Catholic in
order to teach at the school?

A. The ideal candidate is an actively practicing
Catholic.

Q. Is it a requirement?

MS. KANTOR: Vague.

THE WITNESS: It is preferred.

BY MS. FUND:

Q. My question is whether it’s required.

MS. KANTOR: Argumentative; asked and answered.
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THE WITNESS: If you—to teach religion at the school,
you need to be a Catholic.
BY MS. FUND:
Q. My question is just whether you need to be
[ER 720]

A. I heard several questions just now. So, yes, please,
would you read the pending question.

(The previous question was read back by the court
reporter as follows:

“QUESTION: Is it a requirement that a teacher be
Catholic in order to teach at OLG School? Yes or no?”)

THE WITNESS: Yes.

BY MS. FUND:

Q. It’s a requirement?

MS. KANTOR: Asked and answered.

THE WITNESS: Exceptions can be made, as I
previously stated.

BY MS. FUND:

Q. I just need to lay a little bit of a foundation; so my
first question is going to be a little bit overbroad. If you
don’t understand my question, please just let me
know.

At the time of your hiring and you signed your
contract in July of 2012, were you provided with any
set of objectives from either the pastor or the
Department of Catholic Schools that you were to
accomplish as principal at the school?

A. Yes.
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Q. Okay. And what were those objectives?

[ER 721]

A.Iwas asked to address the declining enrollment, the
failure to respond to the recommendations from the
2006 accreditation visit to OLG School.

Q. Were those the only two objectives that you were
given at that time?

A. There were a number of recommendations within
the 2006 accreditation. There was a 2012—March
2012 accreditation team also provided the principal at
that time with a list of recommendations which she
gave to me.

Q. Was one of the recommendations within the—
within any of the accreditations relating to a revised
reading and writing program?

A. Yes.

Q. Was one of the recommendations within the
accreditations related to a healthy food program?

A. I don’t recall that specifically.

Q. Was the healthy food program something developed
on your own?

A. Yes.

Q. But you don’t recall specifically whether it was one
of the accreditation recommendations?

A. One of the accreditation recommendations from
2012 was to address the negative parental [ER 722]
perception of the school which was resulting in
declining enrollment and dire fiscal situation.

Q. Do you have an understanding as to why there was
a negative parental perception?
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MS. KANTOR: Lacks foundation; calls for speculation;
vague as to time.

THE WITNESS: Can you be more specific?
BY MS. FUND:

Q. Sure. Prior to your arrival at the school that’s the
timeframe I am referring to—an objective that you
were hired to address? I'm just wondering what your
understanding was as to why there was a negative
parental perception at that time?

A. As it was explained to me and evidenced by the
accreditation report, there were a number of
noncredentialed teachers on staff, their academic rigor
in terms of the extent to which students were being
prepared for high school was a concern, there was one
8th grade student in the graduating class of June
2012, there was a need for school-like catechetical
formation for the teachers, as well as questions raised
by the current pastor to me about the way the school
budget and finances were being [ER 723] managed.

Q. Is one of your responsibilities to run the budget or
finances at the school?

A. Yes.

Q. And what did he communicate to you were the
issues with the budget or finances prior to you
starting?

MS. KANTOR: Lacks foundation; calls for speculation.
BY MS. FUND:

Q. I am just asking what he told you.

MS. KANTOR: Who is “he”?
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THE WITNESS: By “he,” are you referring to Father
Ray?

BY MS. FUND:
Q. The pastor.

A. The current pastor—he expressed to me on a
number of occasions that the school was unable to
sustain itself and was receiving support from the
parish and that wasn’t a sustainable model.

* * *

[ER 724]

Q. I just want to get a little bit of a clarification about
one of the issues you just listed. You said “a need for
catechismal formation with the teachers”?

A. Catechetical formation.
Q. What did you mean by that?

A. There is a requirement for all faculty and staff to
undergo catechetical formation through recommended
venues.

Q. And what is your understanding as to the term of—
I will say it wrong.

A. Catechetical formation.
Q. Catechetical formation.
A. What are you asking?

Q. I don’t know what that is.
A. So it’s a big question.

Within the archdiocese in the Department of Catholic
Schools, each teacher is called to be a catechist, which
1s a teacher of religions.
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The USCCB, United States Catholic Conference of
Bishops—I believe that’s the correct acronym—set
forth specific guidelines for the type of formation that
catechists should undergo in order to be adequately
prepared to provide a [ER 725] Catholic education to
students.

Q. What 1s an example of formation, catechetical
formation?

MS. KANTOR: Was she done? Were you done
responding?

THE WITNESS: Classes, retreats, spiritual
reflections, curriculum provided by approved sources.

BY MS. FUND:
Q. Were any of these formations at OLG School?
A. Yes.

Q. Can you clarify the timeframe at any time?

A. Prior to my arrival, no. During my administration,
yes.

Q. What type of formations were there at OLG School
during your administration?

A. Can you repeat that question.

(The previous question was read back by the court
reporter as follows:

“QUESTION: That type of formations were there at
OLG School during your administration?”)

THE WITNESS: So to be clear, we're referring to the
formalized catechetical formation right now, which is
separate from the—which is [ER 726] separate from
the ongoing faith formation that provide for the
teachers.
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BY MS. FUND:

Q. Okay.

A. And the formal program was basic catechetical
formation  followed by specialization, the

specialization of series of courses. So there I were two
series of courses that were held at OLG.

Q. Did you each any of these courses?

A. 1 do not teach those. Those are taught by—those are
taught by the religious education department within
the archdiocese.

Q. Is this type of training and classes required by OLG
School?

MS. KANTOR: Vague.

THE WITNESS: It is required by the Department of
Catholic Schools because it is required by the USCCB,
United States Conference of Bishops.

BY MS. FUND:

Q. Are teachers at OLG School required to go through
any other types of training courses while employed at
OLG School?

MS. KANTOR: Vague.

THE WITNESS: Can you expand on that? What
* * *

[ER 727]

professional development both on a personal—for
spiritual formation and also for instructional
purposes, and in some cases, in the summer.

MS. FUND: Let’s go off the record for just a moment.
Okay?
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MS. KANTOR: Yes.

MS. FUND: The time is 11:56 p.m.

(Recess.)

MS. FUND: Back on the record. The time 1s 12:07 p.m.
BY MS. FUND:

Q. Ms. Beuder, you testified previously about certain
objectives that you were asked to accomplish during
your employment with OLG School; correct?

A. Yes.

Q. Are there any other objectives that you can think of
that you haven’t already told me about?

A. Can you read back to me what I said? I am sure
there were more.

Q. Sure. I can go through the list that I have written
down. Some of the objectives you testified to were to
address the decline in enrollment, you were
responding to recommendations from the 2006
accreditation, as well as the 2012 [ER 728]
accreditation, you—and then part of those
recommendations within the accreditation involved
the reading and writing program.

A. Uh-huh.
Q. A negative parental perception.
A. Uh-huh.

Q. As well as the dire fiscal situation that the school
was in. Is there any other objectives that you can think
of?

MS. KANTOR: I'm going to object to the extent it
misrepresents testimony.
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MS. FUND:

Q. Did I in any way misrepresent what you said?
A. The last part there isn’t quite—
Q. About the fiscal situation?

A. Yeah. So it’s not clear to me. Can you read the last
two that you just said from your notes?

Q. Sure.

I have written down that you testified about a
negative parental perception.

A. Yes.
Q. As well as a dire fiscal situation.

[ER 729]

I am reading back what I have written down that you
testified to. If it in any way mischaracterizes what
your objectives are, please let me know.

A. The concern would be that “dire” could be
misconstrued by others, but, yes, the —

Q. Fiscal situation of the school?
A. Yes, fiscal situation.
Q. Any other objectives that you can think of?

A. We—I was also asked to—I was also asked to
provide the necessary resources and personnel to
support our vision of becoming an inclusive learning
community.

THE REPORTER: (Reporter clarification.)
THE WITNESS: Inclusive learning community.
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BY MS. FUND:

Q. What is that?

A. As part of our mission as Catholic educators, we are
called to provide an inclusive learning environment
where students, regardless of their abilities, learning
styles, any other factors are welcomed, and their needs
are met on an individual basis.

Q. Before I ask you more about that, any other
objectives?

[ER 730]

A. We also were opening a preschool. So I was charged
with making sure that that rollout was successful.

Q. Was that at the physical OLG School?

A. Yes.

Q. Any other objectives?

A. That’s all I recall at this time, but I had quite a few.

Q. Were these objectives that were asked of you when
you started or that you proposed to the school?

A. They were given to me by the pastor and
accreditation team via the current principal.

Q. And who was the principal at the time you were—
just before you were hired?

A. Sheryl Hunt, H-u-n-t.

Q. Are students required to be Catholic to attend the
school?

A. No.

Q. Are the majority of the students that attend the
school Catholic?
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A. Yes.

Q. And presently what grades does OLG School teach?

A. Transitional kindergarten through 8th [ER 731]
grade. We also have a preschool for three and four-
three-, four- and five-year-olds.

Q. Is that the preschool you opened up when you
started?

A. It was 1n process, and it opened, yes, my first year.

Q. So since you started in 2012, has the school had
transitional kindergarten through 8th grade and
preschool?

A. Transitional kindergarten I introduced in 1
response to the needs of the community in two—this
would be our 4th year. That would have been, I
believe.

Q. We'll get into more of the details of the reading and
writing program a little bit later.

My question to you is whether that was a specific
recommendation from the accreditation or whether
that sort of fell under the bubble of increasing
academic rigor at the school?

MS. KANTOR: Vague.

THE WITNESS: The March 2012 report of findings
from the accreditation team listed the school’s failure
to address the recommendation from 2006 which
referenced a school-wide reading program that would
be consistent, K through 8.

[ER 732]
BY MS. FUND:



67a

Q. So they were recommending a consistent program
from K to 8?

A. It was—yes.
Q. Reading and writing or just reading?

A. 1 believe, but I can clarify if I could review the
document. I believe they referenced reading. The
failure—these are more than recommendations. I use
that word. But failure to follow those
recommendations and achieve the goals—it’s
1dentified as a goal—resulted in less than a full year
of accreditation for the school in March of 2012.

* * *

[ER 733]

Q. When you were hired in 2012 and one of your
objectives was to address the issues with the reading
and writing program, how did you determine what
new program to implement?

MS. KANTOR: Lacks foundation.

THE WITNESS: To support the school’s mission to
become an inclusive learning community, the entire
culture of the school needed to transition from a
culture of teaching to a culture of learning. Part of that
transition from a culture of teaching to a culture of
learning requires an understanding of differentiated
instruction and what that means to the individual
learner.

In choosing a reading program, which is one aspect
of a balanced literacy program, I evaluated those
programs that would best support a differentiated
learning experience for our students which supports



68a

our larger mission to be inclusive end responsive to the
individual.

[ER 740]

[BY MS. FUND:]

Q. Can you please turn to Page OLG 0011.
A. Uh-huh, yes.

Q. Is all of the handwriting on this page your
handwriting?

A. Yes.

Q. Okay. And did you — can you please read to me the
last line of handwriting on the bottom of the page?

A. “Fully implement Readers/Writers Workshop.”

Q. And can you tell me why you wrote that into this
contract?

MS. KANTOR: Calls for a narrative.

THE WITNESS: To ensure that [ER 741] Mrs.
Morrissey-Berru understood the expectations for the
2013/14 school year.

* * *

[ER 744]

A. Mrs. Morrissey-Berru was instrumental in
preparing her classroom for weekly mass as well as
preparing students for school-wide liturgy services.
Sometimes they were masses, sometimes they were
liturgical services that were performed for the entire
school community, parents and students.



69a

Specifically, Catholics have special feast days in
addition to regular mass attendance. Juan Diego—
Mrs. Morrissey-Berru  planned that liturgy
celebration. She enjoyed planning the Saint Patrick’s
Day celebrations that were in the church. And for us
as Catholics, the most sacred time of our liturgical
calendar year are the days and events leading up to
Easter Sunday, the mass Triduum.

Part of that experience is reenacting the passion,
which i1s known to some as the way of the cross but
involves the journey of Jesus in his final hours and
eventual crucifixion.

Mrs. Morrissey-Berru planned and organized that
celebration each year that I served as her principal
and, according to Ms. Morrissey-Berru, in years past.

Q. Do you know specifically what she did to [ER 745]
plan or organize the celebrations?

A. She would work with the students to help them
prepare the dialogue from the scripture that would be
used. She would help them rehearse. She would
explain the scriptural significance of the passion play
to the students.

Q. So she helped them plan their reading for the
events?

A. Yes.

[ER 749]
[BY MS. FUND]

Q. Okay. So during the 2012 to 2013 school [ER 750]
year, what acts did Ms. Morrissey-Berru display that
led to informal counseling, verbal informal counsels?
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MS. KANTOR: Vague; overboard; lacks foundation.

THE WITNESS: The verbal counseling that I engaged
with Ms. Morrissey-Berru pertained to the goals we
set for her with respect to implementing Readers and
Writers Workshop, differentiating her instruction,
and those would be referenced in my recommendations
when I would do lesson observations.

* * *

[ER 751]

A. I was working closely with Mrs. Morrissey-Berru
during the 2012/13 school year to ensure that she was
able to meet her job responsibilities specific to Readers
and Writers Workshop to prevent her from failing. I
was [ER 752] engaging in conversation and dialogue
with her to determine how best to support her. So my
concern — the act would have been a failure to meet
job responsibilities.

* * *

[ER 761]
BY MS. FUND

Q. So I'm just taking a look at Exhibit 4, which is the
employment agreement for the 2012/2013 school year
which reflects a signature and date of the May 21,
2012.

Is it your testimony that you had concerns about
Ms. Morrissey’s implementation of the reading and
writing program before May 20127

A. T had concerns about her ability to differentiate
instruction, which 1s essential to Readers and Writers
Workshop.
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Q. And, again, your contract was not effective until
July 1st, 2012; correct?

MS. KANTOR: Asked and answered.
THE WITNESS: Yes.
BY MS. FUND:

Q. So how did your concerns develop regarding her
ability to differentiate instruction prior to July 1st,
2012, or prior to May 20127

MS.KANTOR: Argumentative.

THE WITNESS: As I stated earlier, the principal at
the time, Ms. Sheryl Hunt, was told by the pastor that
all employment decisions should be made by the
incoming principal which then became me. I scheduled
meetings with—one-on-one meetings [ER 762] with
every teacher in the spring of 2012 to discuss the goals
that I had for the school and their personal goals for
their own professional growth.

Additionally, as I stated earlier, the declining
enrollment was a grave concern to the pastor and the
entire community. The one graduating eighth grader
was an indication of something is not working
effectively in the upper grades where there was high
attrition.

There was an overstaffing, which I was charged with
rectifying. Given the financial constraints and the fact
that there were fewer students in the upper grades, a
hiring team was formed, and teachers in Grade 5
through 8 were asked to re-interview for their position.

* * *

[ER 767]
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Q. And prior to the break, we were discussing
meetings you had with Ms. Morrissey-Berru prior to
the contract signing in May 2012, and you got a little
emotional.

Can you explain to me why?

A. Yes. I believe that I advocated for Mrs. Morrissey-
Berru and provided ample opportunities for her to
respond to the support and professional development
that was given to her. So it’s confusing and—it’s
confusing and disheartening that Mrs. Morrissey-
Berru does not recognize that.

* * *

[ER 778]

Q. It’s my understanding that, based on the new
employment contract in 2014 to 2015, that Ms.
Morrissey-Berru was no longer teaching reading and
writing; is that accurate?

A. Yes.

Q. What were Jack Moor’s complaints relating to her
n 2014/2015?

A. There were concerns about, again, willingness to
work on schedules, comments that were made by Ms.
Morrissey-Berru regarding how she felt about reader’s
workshop and writer’s workshop made other teachers
uncomfortable.

There were concerns, questions, frustrations
because Mrs. Morrissey-Berru was allowing and/or
providing sugary snacks when we have a school-wide
policy to promote healthy life-styles.

* * *
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Excerpts from Transcript of Deposition of
April L. Beuder
Volume II

Morrissey-Berru v. Our Lady of Guadalupe School,
No. 2:16-cv-09353 (C.D. Cal. May 11, 2017)

[ER 792]
BY MS. FUND:

Q. Was this all during the same school year or
different school years?

A. The entire time that I was serving as principal
with Ms. Morrissey-Berru, I would receive complaints
from parents.

Q. Relating to their implementation of the reading and
writing program?

A. Relating to academic rigor. Some parents used the
specific language of the reading program. Others used
less specific words to share their concerns.

Q. Did you ever receive compliments from parents
relating to Ms. Morrissey-Berru’s teaching generally?

MS. KANTOR: Overbroad. Vague. Lacks foundation.
[ER 793]

Q. Okay. So that started in—for the 2014 to 2015
school year?

A. Yes.

Q. Okay. And why did you make the decision to offer
her a part-time position?

MS. KANTOR: Lacks foundation. Asked and
answered.

MS. FUND: Didn’t we just lay a foundation? Go ahead.
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MS. KANTOR: Calls for a narrative.
THE WITNESS: I notified Ms. Morrissey-Berru in a
face-to-face conversation that I would not be renewing
her employment agreement for 2014, ‘15. Because she

wasn’t implementing readers and writers workshop as
we had agreed upon.

BY MS. FUND:

Q. And 1s that all the reasons why you offered her a
part-time contract for the 2014 to 2015 school year?

MS. KANTOR: Lacks foundation. Argumentative.
Calls for a narrative. Overbroad.

THE WITNESS: I did not initially offer her an
agreement of any sort for 2014, ‘15.

[ER 794]
BY MS. FUND:

Q. And why is that? Other than—if there’s any other
reasons other than what you've already told me.

MS. KANTOR: Argumentative.

THE WITNESS: That was the primary reason.
BY MS. FUND:

Q. Were there other reasons?

A. Ongoing concerns regarding classroom
management, ability to collaborate with other
teachers, who had effectively implemented readers
and writers workshop. Grading and assessment, her
ability to differentiate specifically with students who
had step maps. That’s what I recall at this time.

Q. So initially you said you were not going to offer her
a contract for 2014, 2015; correct?
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MS. KANTOR: Objection to the extent it
mischaracterizes testimony.

THE WITNESS: The conversation was, I am not
renewing your employment agreement for 2014, ‘15.

BY MS. FUND:

Q. That was the initial conversation?
A. Yes.

[ER 795]

Q. Okay. And, but ultimately you offered her some
form of a contract for 2014 to 2015; correct?

A. Yes.

Q. Okay. So how did we get from one point to the
other? What happened in between there?

MS. KANTOR: Vague. Calls for a narrative.

THE WITNESS: In the initial conversation when I let
Ms. Morrissey-Berru know that we would not be
renewing her contract, her employment agreement,
she implored me and begged for one more year and
stated, “Can we please, is there anything we can do, I
just want one more year, I'm going to retire.”

BY MS. FUND:
Q. After that year?

A. During that conversation, that initial conversation,
that 1s what—how she reacted to the news.

Q. I just want to clarify. She said, I just want one more
year and then I'm—

A. T want to retire.
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Q. And then I want to retire. Okay. And you said that
was the initial conversation?

A. That was the same conversation where I—
[ER 796] yes.

Q. Okay. And how did you respond to her asking for
one more year?

A I was surprised. And I reiterated, I can’t—I can’t
have you not teaching readers and writers workshop
when every other teacher is on board. And she said,
Can you please, is there something, is there something
you can do, along those lines.

Q. Okay. How did you respond to her at that time?

A. I said, “I don’t know. I don’t have anything. Let me
think about it.” And she said, “Thank you.” And the
conversation ended.

Q. And do you recall when about this took place?
A. Can you clarify when? Time of day or?

Q. Oh, sorry. What month?

A. It was May.

Q. May.

A. It was early May, I believe.

Q. Okay. When was the next time you two met to speak
about a contract for the 2014, 2015 school year?

A. My best estimate it was two to three days. I asked
her if she had a few minutes to talk.

[ER 797]

Q. Okay. And what did you say to her during that
conversation?
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MS. KANTOR: Calls for a narrative. Overbroad.

THE WITNESS: I said, “I reviewed the budget, I
talked with the pastor, juggled some schedules and
created a part-time position for you for just one year.”

BY MS. FUND:
Q. And how did she respond to that?

A. She had tears of joy and thanked me profusely.
During the conversation I clarified it was for religion
and social studies, and the only word I can think of
was she was thrilled and grateful.

Q. Did you present her with a 2014 to 2015 contract to
sign[ | during that meeting?

MS. KANTOR: Document speaks for itself.

THE WITNESS: I'm not clear if I had it ready because
I may not have because I wasn’t sure if she would
agree to those terms. The document is dated.

BY MS. FUND:

Q. But you don’t recall when this meeting was; correct?
[ER 798]

MS. KANTOR: Argumentative.

THE WITNESS: Not this time. I could probably dig
through somewhere.

BY MS. FUND:
Q. What would you dig through?

A. Perhaps an appointment schedule, online
appointment schedule.

Q. And—
A. If I—if i1t was there.
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Q. If your appointment was in the calendar?
A. On my online calendar, yes. If it was there.

Q. And this is an electronic calendar, a G-mail
calendar or something else?

A. Now it is. I don’t—I’m not sure what format we were
using back then. I don’t recall at this time.

Q. Anything else you can recall that you two discussed
during that second meeting?

A. I recall being happy that she was happy but felt
compelled to ask her again if this was something she
would be happy with and she said, “Absolutely, thank
you so much. I'm”—I believe she used the word
“thrilled.” She was very happy.

* * *

[ER 799]

BY MS. FUND:

Q. Did you have any complaints about Ms. Morrissey-
Berru’s teaching during the 2014 to 2015 school year?

MS. KANTOR: Overbroad. Lacks foundation. Calls for
speculation. Calls for a narrative.

THE WITNESS: Yes.
BY MS. FUND:
Q. Okay. What were those concerns?

A. Classroom management, lack of rigor in social
studies.

THE REPORTER: Lack of?
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THE WITNESS: Rigor. Academic rigor. Coloring. Too
much coloring. Concerns about sweets being brought
into and provided for the students despite school-wide
policy against sweets.

BY MS. FUND:

Q. At any time did you consider renewing her part-
time contract or offering her another part-time
contract for the 2015, 2016 school year?

[ER 800]
A. No.
Q. And why is that?

A. I created a part-time position explicitly for one year
for Ms. Morrissey-Berru and found a way to make it
work in our budget but it was not a sustainable model
for a number of reasons.

Q. And tell me about what those reasons are.

A. It’s an additional part-time position that wasn’t
there before. We have very limited resources and the—
having someone in teaching social studies, who 1s not
able to collaborate and integrate the principles of
reading and writing instruction that are probably
throughout the school is problematic and not in the
students’ best interest.

Q. Ultimately, then, why did you decade to offer her
the position, the part-time position for 2014, 2015?

MS. KANTOR: Asked and answered.

THE WITNESS: T was doing my best to preserve her
dignity and treat her with compassion.

* * *
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Excerpts from Transcript of Deposition of
Agnes Deirdre Morrissey-Berru

Morrissey-Berru v. Our Lady of Guadalupe School,
No. 2:16-cv-09353 (C.D. Cal. Apr. 26, 2017)

[ER 818]
[BY MS. KANTOR:]
% % %
Q. Sorry, I keep doing that. And then what year did
you start at Our Lady of Guadalupe?

A. I started subbing in 1998 sporadically and in 1999
was offered a maternity leave position for
approximately eight weeks.

Q. You said that was in ‘99?

A. Yes.

Q. All right. And then what came next?

A. In the fall of 1999 I was offered a 6th grade position.
Q. Full time?

A. Yes.

Q. And I know we’re going way back here, but what
did that position entail? What subjects did you teach?

A. I was a 6th grade teacher, self-contained. I taught
reading, writing, grammar, vocabulary, science, social
studies, religion.

Q. And how long did you hold that role?

A. Approximately 10 years.

Q. Okay. And then what was your next role?
A. My next role, I was the 5th grade teacher.



8la
[ER 819]

Q. So are we looking at around 2009 here?
A. Approximately.
Q. Okay. And what did that role entail?

A. The 5th grade role entailed teaching math, science,
social studies, reading, writing, grammar, vocabulary,
and religion.

Q. I'm sorry if you already said this: When you were
teaching the 6th grade role, were you teaching religion
as well?

A. Yes.

Q. So your entire time at Our Lady of Guadalupe, from
start to finish, you taught religion?

A. Yes.

Q. Okay. And so you held this 5th grade teacher role
from 2009 until what date?

A. 2015, at a part-time capacity for that last year.

* * *

[ER 825]

* * *

A. Teaching Catholic values means that we follow
religious instruction.
Q. And what does that mean?

A. It means we teach children how to go to mass, the
parts of the mass, communion, prayer, and confession.

Q. Anything else?
A. No.



82a

Q. So is Our Lady of Guadalupe School a Catholic
parish school?

A. Yes.

Q. With a particular parish?

A. Yes.

Q. Which one?

A. Our Lady of Guadalupe Church.

Q. And do you know if Our Lady of Guadalupe is a
nonprofit religious association?

A. T don’t know for sure.

Q. And do you know essentially, and this is only to
your understanding, do you know why Our Lady of
Guadalupe was established?

MS. FUND: It calls for speculation.
THE WITNESS: No.

BY MS. KANTOR:

[ER 826]

Q. So were you committed to teaching children
Catholic values?

A. Yes.
Q. Were you committed to faith-based education?

A. Yes.

Q. And I just want to understand a little bit more
about that. Were you responsible for school mass?

A. Sometimes.
Q. What did that entail?
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A. I would choose students to participate in the mass
by reading.

Q. So the students would read during the mass?
A. Yes.

Q. Would you select their readings?

A. The readings were already in the book.

Q. And would you guide them in any part of this
process?

A. I would choose students to read and they would
practice.

Q. Would they practice with you?
A. They would practice at home.

Q. Did you—were you responsible for [ER 827]
attending monthly family masses?

A. Yes.
Q. And did you do so?
A. When possible.

Q. Were you a part of the liturgy planning for school
masses?

A. At my particular school mass, yes, but otherwise,
no.

Q. What does that mean, your particular school mass?
A. Each class would have a special monthly mass.

Q. So your 5th grade class was in charge of—

A. Yes.

Q. —a school mass a month? And what did that
involve?
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A. It involved choosing readers to read at the mass.

Q. What you had already told me about?
A. Yes.

Q. All right. And then I believe you already testified to
this, but did you also teach religion class?

A. Yes.
[ER 828]

Q. And did you undergo any religious training in order
to teach religion?

A. Yes.

Q. Can you describe that to me.

A. It was the history of the Catholic Church.
Q. And where did you learn about this?

A. It was at St. Catherine Laboure Church
Q. So you

A. in Torrance.

Q. Sorry. So you had to like go to a special separate
class training on the history of the Catholic Church?

A. Yes.

Q. And how many courses did you take?

A. It was one course.

Q. And when did you take it?

A. T took it approximately in the year 2012.
Q. Any other years?

A. I'm not sure.
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Q. Okay. So I'm going to mark as Exhibit 4 a document
Bates stamped OLG 117 to 122.

(Whereupon, Deposition Exhibit 4 was marked for
identification by the Court Reporter.)

[ER 829]

BY MS. KANTOR:

Q. Please take a look at this, and let me know if you
recognize these documents.

A. Yes.

Q. Okay. Let’s start with the first page Bates stamped
OLG 117. What is this document?

A. This certified that I took the course.

Q. And is this the course you were just telling me
about?

A. Yes.

Q. Sorry, like—excuse my lack of knowledge about
this, but what is—what does a Catechist Certification
mean?

A. Catechist? It means that I am knowledgeable in the
Catholic religion.

Q. All right. And then if you look at the third page, it’s
Bates stamped OLG 119, what is this document?

A. This document is the VIRTUS training for abuse—
Q. Okay.
A. —of children.

Q. And then if you look at the next page Bates stamped
OLG 120, what 1s this document?
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A. This 1s the same course at a different [ER 830]
location.

Q. So you took it another time, is that what it means?

A. The classes were not always held at St. Catherine
Laboure, they were offered at different churches --

Q. Oh, so it—

A. —for schools.

Q. Sorry, I keep doing that. It was—
MS. FUND: Yes.

BY MS. KANTOR:

Q. It was multiple classes?

A. Yes.

Q. All right. And you said this was a course on the
history of the Catholic Church. What kinds of things
did you learn about, in brief?

A. We learned about the Bible.

Q. Were you responsible for integrating Catholic
teachings and values into your other classes, not just
religion?

A. I would say so.

Q. And can you give me an example of a way that you
would try and do that?

A. I might say let’s say a prayer for someone’s mother
who’s 1ll.

[ER 831]
Q. Can you think of any other examples?

A. Oh, I would say a prayer at the end of class.
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Q. Oh, is that something that you did regularly, daily
prayer with the students?

A. Yes.

Q. And what did that entail?

A. Saying a Hail Mary.

Q. And when was this prayer usually done?

A. Usually in the beginning of the class or at the end
of the class.

A. Was there also a prayer before meals?

A. It’s possible. If the student went to lunch and said
a prayer, I don’t know.

Q. And you said that you also tried to incorporate
spontaneous prayers where it came up?

A. If needed.

Q. Were you responsible for administering the yearly
assessment of children religious education test?

A. Yes.
Q. What is that test?
A. It is a test on Catholic teachings for 5th grade.

Q. And so what was your responsibility with [ER 832]
regard to the test?

A. My responsibility was to administer the test.

Q. Okay. Were you also expected to attend faculty
prayer services?

A. Yes.
Q. What about faith formation classes?
A. I don’t recall.
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Q. Were you expected to take your class to weekly
mass?

A. Yes.

Q. And I think you—sorry if I'm asking this again, but
how about monthly school-wide masses?

A. Yes.

Q. What about additional prayer services throughout
the year?

A. I can’t remember.

Q. How about like for All Saints Day?
A. That was my 5th grade mass.

Q. Oh, you were responsible for that?
A. Yes.

Q. Were you responsible for taking the students to
mass for the Feast of Our Lady?

A. Yes.

[ER 833]

Q. How about for Reconciliation?
A. Yes.

Q. Stations of the cross?

A. Yes.

Q. Lenten services?

A. Yes.

Q. Am I forgetting any?

A. Christmas maybe.
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Q. That’s a big one. Okay. Did you ever personally lead
school-wide religious service?

A. Not that I recall.

Q. When you were responsible for mass or your class
was, did you have any input into selecting the hymns?

A. No.

Q. Did you ever personally deliver a message during
the service?

A. Not that I recall.
Q. Did your students?
A. Not that I recall.

Q. Did you have to prepare your students to altar serve
during weekly mass?

A. No.

Q. How about to read during weekly mass?
[ER 834]

A. Yes.

Q. And also for the school mass?

A. Yes.

Q. Did you lead your students in any devotional
exercises?

A. Not that I can recall.

Q. Were you expected to provide students with an
opportunity to prayerfully reflect on their faith and
spiritual growth?

MS. FUND: I'm just going to object to the extent it’s
vague and ambiguous.



90a
THE WITNESS: Not that I recall.

BY MS. KANTOR:

Q. So devotional exercises weren’t part of your
teaching?

A. T don’t understand what that means.

Q. Okay. That’s fine. Did you as a religion teacher, did
you conduct daily religion—religion instruction?

A. Yes.

Q. All right. And what was the textbook you were
responsible for using?

A. 1 believe it was “Blest Are We.”

Q. Okay. So I'm going to mark as Exhibit 5 a document
Bates stamped OLG 577 through 596.

[ER 835]

(Whereupon, Deposition Exhibit 5 was marked for
1dentification by the Court Reporter.)

BY MS. KANTOR:

Q. And, Ms. Morrissey-Berru, I would just ask you to
take a look at this and tell me if it looks familiar to
you.

A. Yes.

Q. Can you tell me what this -- I mean, I know it’s a
xerox, but can you tell me what this is?

A. This is our religion book, “Blest Are We.”

Q. So the textbook you were responsible for using; is
that correct?

A. Yes.
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Q. Okay. And I'll represent that in this exhibit it’s the
table of contents of the book. And how did you use this
textbook in your religion course?

A. We would read the book every day.

Q. And so what kind of lessons were you teaching?
Let’s just focus on your last year at Our Lady of
Guadalupe in your religion class. What were some of
the lessons you were responsible for teaching
students?

[ER 836]
A. T don’t recall.

Q. Perhaps you can use this Exhibit 5 to refresh your
memory. Take your time.

MS. FUND: And again, she’s asking about the last
year of your teaching.

THE WITNESS: Well, looking at the contents, it would
be Creation, the seven sacraments, sacramentals,
Baptism, Confirmation, the Eucharist, Reconciliation,
Holy Orders and Matrimony.

BY MS. KANTOR:

Q. So would you say as part of your teaching, students

were expected to learn and express belief that Jesus is
the son of God and the Word made flesh?

A. Yes.

Q. Would you expect your students to be able to
identify the ways that the church carries on the
mission of Jesus?

A. Yes.

Q. Would you teach student to explain the communion
of saints?
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A. Yes.

Q. Would you teach students to recognize the presence
of Christ in the Eucharist?

[ER 837]
A. Yes.

Q. Would you expect, through your teaching, that
students would be able to locate, read and understand
stories from the Bible that relate to the sacraments?

A. Yes.

Q. Would you teach students to know the names,
meanings, signs and symbols of each of the seven
sacraments?

A. Yes.

Q. Would any of your lessons entail the students
experiencing the water, bread, wine, oil and light with
the senses and participating in the prayer service
related to that?

A. Yes.
Q. Would students learn to celebrate the sacrament?
A. Yes.

Q. Would they learn to celebrate a prayer service of
Reconciliation?

A. Yes.

Q. Would you teach students how to pray the Apostles’
Creed and the Nicene Creed?

A. Yes.

Q. Would students learn the four marks of the [ER
838] church?
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A. Yes.

Q. Would you teach students to recognize the liturgical
calendar?

A. Yes.

Q. Would you teach students to recognize the meaning
and celebration of the Sacred Triduum?

A. Yes.

Q. Would you teach students to understand original
sin?

A. Yes.

Q. So would you say that you had to introduce students
to Catholicism?

A. Yes.

Q. And kind of gave them a groundwork for their
religious doctrine?

A. Yes.

Q. Can I point you back to Exhibit 1, the first one we
looked at, the 2014-2015 contract.

MS. FUND: Are you talking about Exhibit 2?
MS. KANTOR: Exhibit 2. Thank you.

Q. Can you read on the first page where it says
“Philosophy.” Do you mind just reading it out loud.

[ER 839]

A. “Philosophy: The mission of the school is to develop
and promote a Catholic school faith community within
the philosophy of Catholic education as implemented
at the school and the doctrines, laws and norms of the
Roman Catholic Church. All your duties and
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responsibilities as a teacher shall be performed within
this overriding commitment.”

Q. And, Ms. Morrissey-Berru, did you agree that your
duties and responsibilities as a teacher should be
performed within this overriding commitment?

A. Yes.

Q. Okay. If you can go just two sentences down, I'm
looking at the second sentence in the “Duties” section,
starting with “You acknowledge.” Do you mind reading
there.

MS. FUND: I'm just going to object to the extent this
document speaks for itself. You can continue to read in
the document that everybody has in front of them.

THE WITNESS: “You acknowledge that the school
operates within the philosophy of Catholic education
and retains the right to employ individuals who
demonstrate an ability to teach in

* * *

[ER 919]

it’s Bates stamped OLG 166 to 169. It’s entitled
“Archdiocese of Los Angeles Elementary School
Classroom Observation Report” dated March 15, 2014.

MS. FUND: Do you know if it was in the middle of the
exhibits? Beginning?

MS. KANTOR: I can just give you—actually, I think
1t’s Exhibit 15.

MS. FUND: Okay.
MS. KANTOR: Exhibit 15.
MS. FUND: Is it—sorry, 15 or 16?
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MS. KANTOR: OLG 166.

MS. FUND: I think I have it marked as 16.
MS. KANTOR: 15 or 16. It’s fine either way.

Q. Mrs. Morrissey-Berru, are your Catholic identity
factors in the classroom something you were evaluated
on?

A. Apparently.

Q. So one of the things I was looked to was visible
evidence of signs, sacramental tradition of the Roman
Catholic Church in the classroom?

A. Yes.

Q. And also integrating school-wide learning
expectations?

A. Yes.
[ER 920]

Q. And having the curriculum include Catholic values
infused through all subject areas?

A. Yes.

[ER 921]

* * *
Q. Okay. What 1s Our Lady of Angels Cathedral?
A. It is the cathedral in downtown Los Angeles.

Q. And did you do a special altar service there or
something?

A. T took my students for a tour of the cathedral and
they could serve the altar. It was once a year.
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Q. And what year did you do that?

A. Since 2006.

Q. Every year?

A. Yes.

Q. And is that, you think, an important experience?
A. Yes.

Q. How come?

A. Students can serve the altar. It is a big honor.

Q. Do you feel that as a teacher at OLG, you gave
evidence to the importance of prayer and worship?

[ER 922]

MS. FUND: I'm just going to object to the extent it's
vague and ambiguous.

THE WITNESS: Evidence, yes.

BY MS. KANTOR:

Q. Did you try and integrate religious attitudes and
values into all of your curricular areas?

MS. FUND: Objection. It's vague and ambiguous.
You can answer.
THE WITNESS: If possible.

BY MS. KANTOR:

Q. And did you try and instruct your students in a
manner consistent with the teachings of the Church?

A. Yes.





